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(Filed Nov. 27, 1957) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2986-’57 
Rurs Garman, 4740 Connecticut Ave. N. W., Washington, 


D. C. and TuEopore Garman, 4740 Connecticut Ave. 
N. W., Washington, D. C., Plaintiffs 
v. 

D. C. Transir System, Inc., a corporation, 36th and M 
Sts. N. W., Washington, D. C. and James BrapLey 
Tuompson, Rt. 1 Box 450, Vienna, Va. and InpEPENDENT 
Taxie Owner’s Association, Inc., a corporation, 1735- 
14th St. N. W., Washington, D. C. and J. E. Kastey, 
5337 Chesapeake St., Hyattsville, Md., Defendants 

Complaint 
Personal injuries sustained in auto collision. 


The plaintiffs, Ruth Garman and Theodore Garman, sues 
the defendants, D. C. Transit System, Inc. a corporation, 
James Bradley Thompson, Independent Taxi Owner’s 
Association, Inc. a corporation, and John E. Kasley, for 
the following reasons: 


1. This Court has jurisdiction of the cause of action, 
the amount involved being in excess of $3,000.00. 


2. That on, to wit, the 29th day of October, 1957, the 
plaintiff, Ruth Garman, wife of Theodore Garman, plain- 
tiff, was a passenger in a bus owned by the corporate 
defendant, D. C. Transit System, Inc. and which was driven 
by the defendant, James Bradley Thompson, its employee, 
in a southerly direction on Connecticut Ave. in the District 
of Columbia at Brandywine St. N. W. That the aforesaid 
bus was in a collision with a taxicab owned and driven by 
the defendant, John E. Kasley, who was engaged in a joint 
venture with the corporate defendant, Independent Taxi 
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Owner’s Association, Inc. That the defendants were op- 
erating their vehicles in a negligent and careless manner 
and in violation of the Traffic and Motor Vehicle Regula- 
tions of the District of Columbia. 


3. That due to the negligence of the defendants, the 
plaintiff, Ruth Garman, was thrown to the floor of the bus 
and sustained a fracture of the right zygoma, fracture of 
the cuboid bone of the right foot, aggravation of an injury 
to her back, injury to the cervical vertebrae, cerebral con- 
cussion, and shock. The aforesaid injuries has caused her 
great physical and mental pain and suffering. The plaintiff 
has lost time from her employment due to the aforesaid 
injuries and will continue to lose such time from her em- 
ployment in the future. 


Wherefore, the plaintiff, Ruth Garman, demands judg- 
ment of the defendants in the sum of $100,000.00, besides 
the costs of this action. 


The plaintiff, Theodore Garman, husband of plaintiff, 
Ruth Garman, due to the negligence of the defendants, has 
expended money for hospital and medical care for his wife, 
and will be compelled to expend money for her medical 
care in the future. That he has lost the companionship, 
society and consortium of his wife and demands judgment 
of the defendants in the sum of $15,000.00, besides the 
costs of this suit. 

Martin MENDELSOHN 
Martin Mendelsohn 
Attorney for pltfs. 
Washington Bldg. 
Washington, D. C. 


Demand for Jury Trial 
Plaintiffs demand that the above cause be tried by jury. 


Martin MenpetsoHy 
Martin Mendelsohn 
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(Filed Dec. 13, 1957) 


Answer of D. C. Transit System, Inc. and James Bradley 
Thompson to Complaint and to Cross-Claim and Cross- 
Claim Against Independent Taxi Owner’s Association, Inc. 
and J. E. Kazley 


ANSWER To COMPLAINT AND To Cross-CLam 


1. Defendants, D. C. Transit System, Inc. and James 
Bradley Thompson, admit that on October 29, 1957, plain- 
tiff, Ruth Garman, was a passenger in Transit’s south- 
bound bus on Connecticut Avenue in the District of Colum- 
bia, being driven in the course of his employment by de- 
fendant Thompson, when it came into collision with a negli- 
gently driven taxicab at or near the intersection with 
Brandywine Street, Northwest. Said taxicab was owned 
and driven by defendant, J. E. Kazley in a joint venture 
with the defendant and cross-claimant, Independent Taxi 
Owner’s Association, Inc. These defendants deny negli- 
gence in the operation of the bus and allege that the sole 
cause of the accident was negligent operation of the taxicab 
and its violation of the District of Columbia Traffic Regu- 
lations. 


2. These defendants are without knowledge or informa- 
tion sufficient to form a belief as to the truth of the alle- 
gations of injuries and damages contained in the complaint. 


3. The remaining allegations of the plaintiffs’ complaint 
and of the cross-claim of Independent Taxi Owner’s Asso- 
ciation, Inc. are denied. 


Cross-Cuam or D. C. Transrr System, Inc. anp James 
Braptey Taompson Acarnst [NpEPENDENT Taxi Own- 
gR’s Association, Inc. anp J. BE, Kazlzy 


1. Defendants, D. C. Transit System, Inc. and James 
Bradley Thompson, cross-claim against the defendants, 
Independent Taxi Owner’s Association, Inc. and J. E. 
Kazley, for exoneration or contribution as to any judg- 
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ments rendered against these cross-claimants in favor of 
the plaintiffs, Ruth Garman and Theodore Garman. 


2. These defendants allege that the sole cause of the 
collision was negligent operation and violation of the Dis- 
trict of Columbia Traffic Regulations upon the part of de- 
fendant, John E. Kazley, while on a joint venture with 
the defendant, Independent Taxi Owner’s Association, Inc. 


3. These defendants, if held liable to plaintiffs only by 
reason of the high degree of care owed passengers by a 
common carrier, are entitled to complete exoneration from 
the co-defendants. 


Wuenerore, defendants and cross-claimants, D. C. Tran- 
sit System, Inc. and James Bradley Thompson, demand 
judgment against the defendants, Independent Taxi Own- 
er’s Association, Inc. and J. E. Kazley, for all or for a 
contributable portion of any verdict or judgment rendered 
in favor of plaintiffs against these cross-claimants. 


Hocan & Hartson 


By Frank F. Roserson 
Attorneys for Defendants, 
D. C. Transit System, Inc. 
and James Bradley 
Thompson, 
810 Colorado Building 
Washington 5, D. C. 


(Filed Dec. 9, 1957) 


Answer of Defendant Independent Taxi Owners Association to 
Complaint and Cross-Claim Against Defendants, D. C. 
Transit System, Inc., and James B. Thompson 


First Derensz 


The allegations in the complaint fail to state a claim 
upon which relief can be granted. 
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Seconp DEFENSE 


1. The defendant admits the jurisdiction of the Court, 
the happening of a collision at about the time and place 
mentioned in complaint, that said collision involved a taxi- 
cab owned and operated by the defendant, J. E. Kasley, and 
that plaintiff was a passenger upon the bus of the Defend- 
ant, D. C. Transit System Inc., and which bus was operated 
by its servant, agent or employee with its consent, James 
Bradley Thompson, and that said bus was operated in a 
negligent and careless manner and in violation of pertinent 
traffic regulations. 


2. The rest of the allegations in the complaint are hereby 
denied except that the injuries and damages claimed are 
neither admitted nor denied because of the lack of sufficient 
information to form a belief at this time. 


Tump DEFENSE 


The sole proximate cause or a concurring cause of the 
collision complained of in the complaint was the negligence 
and violation of pertinent traffic regulations upon the part 
of the defendants, James Bradley Thompson and D. C. 
Transit System, Inc. 


Wuenrerore, this defendant denies all liability herein. 


Cross-Claim of Defendant Independent Taxi Owners Associa- 
tion Inc., Against James Bradley Thompson and D. C. 
Transit System Inc. 

1. The defendant cross-claims against the defendants, 
James Bradley Thompson and D. C. Transit System Inc., 
for all or part of any judgment or verdict rendered in 
favor of the plaintiffs herein and against this defendant, 
by reason of the aforesaid negligence and violation of 
pertinent traffic regulation upon the part of said defend- 
ants, James Bradley Thompson and D. C. Transit System 
Inc., all of which was the sole proximate cause or a concur- 
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ring cause of the alleged injuries and damages claimed by 
the plaintiffs herein. 


Wueneror:, this defendant, demands judgment against 
the defendants, James Bradley Thompson and D. C. Tran- 
sit System Inc., for all or part of any judgment or verdict 
rendered in favor of the plaintiffs against the Independent 
Taxi Owners Association Inc. 


Wrrrep E. Lawson, 

Attorney for Defendant Inde- 
pendent Taxi Owners Associa- 
tion Inc. 

1735 14th Street, N. W. 
Washington, D. C. 


(Filed November 20, 1957) 
Pretrial Statement 


2931-57 2986-57 
1479-58 2010-58 
2128-58 1804-58 
1806-58 1805-58 
2324-58 


These are nine cases to recover damages for personal 
injuries and property damages, arising out of the same 
accident, and have been consolidated for trial on the issue 
of liability only. 


The D. C. T. claims that its bus was proceeding south on 
Conn. Ave. approaching Brandywine St., that a taxi op- 
erated by D. Kazley and in a joint enterprise with the 
D.LT.O.A. was proceeding in the adjoining lane in the 
same direction, that the taxi tried to shift into the curb 
lane, and struck the bus, causing the bus to go over the 
curb and strike a mail box and a tree, and injuring several 
passengers. 
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All of the other 8 actions are brought by passengers in 
the bus to recover damages for personal injuries. 


Specifications of negligence are contained in the Pretrial 
Statement. 


Ds I.T.O.A. and Kazley claim that the taxi was proceed- 
ing ahead of the bus in the adjoining lane and was side- 
swiped by the bus, as the bus tried to pass the taxi on the 
right, and that the bus then swerved and hit the mailbox 
and the tree. Further details are stated in the annexed 
Pretrial Statement. 


It is stipulated that if there is any judgment in this case 
against the driver Kazley, it may also be entered agianst 
the D. I. T. O. A. 


Allegations of negligence are contained in the annexed 
pretrial statement. 


The Ds deny that the taxi was changing lanes, and claim 
that the bus driver was guilty of contributory negligence 
in DC Tn case. The contributory negligence is particular- 
ized in the Pretrial Statement. 


Ds counterclaim for damages to the taxi. 


The specifications of negligence on the part of any Party 
are to innure to the benefit of all Ps. 


All individual Ps rely on ipsa loquitur in regard to 
DD.C.T. System. 


It is stipulated that the following may be admitted in 
evidence without formal proof subject to objection as to 
relevancy and competency : 


Traffic regulations 

Photographs initialed by the Pretrial Judge 
Plat initialed by the Pretrial Judge 
Reports of the Weather Bureau 
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Regulations of the Public Util Comm. relating to over- 
loading of a vehicle, provided that any counsel who intends 
to rely on any such regulation will serve notice within 5 
days of that fact and the number of the regulation upon 
which he relies. 


During the trial, any motion made or objection interposed 
by counsel for any P shall innure to the benefit of all Ps. 


Counsel for all of the individual Ps have announced that 
they will join by being represented by a single trial counsel 
on the issue of liability. Said counsel to be Mr. Joe Bulman. 


This case is set for trial Tuesday, Jan. 5, 1960. 


At the trial counsel for D. C. Transit System will make 
the first opening and the first closing argument, and counsel 
for the individual Ps will make the second opening and the 
second closing statement. 


Any counsel may take the deposition of the bus driver 
provided it does not delay the trial. 


Requested Instruction No. 6 of D. C. Transit 
System, Inc. and Thompson 


The jury is instructed that the number of passengers on 
the bus was not the proximate cause of the accident. 


[Denied] 


Requested Instruction No. 8 of D. C. Transit 
System, Inc. and Thompson 
The jury is instructed that if a witness in a position to 
know material facts is peculiarly available to one party 
and such party fails to call or fails to satisfactorily explain 
to you the failure to call such witness, you are at liberty 
to infer that had such witness been called his or her testi- 
mony would have been unfavorable to the party to whom 
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such witness was peculiarly available. In this connection, 
you are further instructed that the plaintiff passengers, 
Mabelle E. Hardgrove and Joan Scouten, who are plain- 
tiffs in the consolidated action, are deemed peculiarly avail- 
able to the plaintiff passengers in this case. 


Interrogatories to Jury 
The jury is instructed that in accordance with the in- 
structions of the Court they must answer the following 
interrogatories in resolving the issues of fact submitted to 
them for consideration in these consolidated cases: 


1. In Civil Action No. 2931-57, the suit of D. C. Transit 
System, Inc. vs. Independent Taxi Owners Association, 
Inc., et al. (to be answered ‘‘Yes”’ or ‘‘No’’): 


(a) Was John Emery Kazley, the operator of the taxi- 
cab, guilty of negligence which proximately caused 


the damage to the bus of D. C. Transit System, 
Inc.? Yes 


(b) Was James Bradley Thompson, Jr., the operator of 
the bus, guilty of negligence which proximately 
caused the damage to the taxicab operated by John 
Emery Kazley? No 


2. In the case of the plaintiffs who were passengers on 
the bus, herein consolidated for trial on the issue of lia- 
bility (to be answered ‘‘Yes’’ or ‘‘No’’): 


(a) Was the operator of the bus, James Bradley Thomp- 
son, Jr., guilty of a breach of the care, as explained 
to you in the instructions of the Court, due toward 
these plaintiffs as passengers for hire on the bus, and 
if so, was such breach of care on his part the proxi- 
mate cause of the accident? Yes 


(b) Was the operator of the taxicab, John Emery Kaz- 
ley, guilty of a breach of ordinary care, as explained 
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to you in the instructions of the Court, due toward 
these plaintiffs, and if so, was such breach of care on 
his part the proximate cause of the accident? Yes 


Foreman 


(Filed January 15, 1960) 
Verdict 


This cause having come on for hearing on the 5th day of 
January, 1960, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Mrs. Pearl Pannell Robert F. Drury 
Charles R. Irvine Mrs. Blanche O. Krapick 
Donald Hamburger George J. Cooper 

David B. Lipscomb, Sr. Mrs. Clarisse V. Strong 
Miss Elva McCraffrey Wesley J. Fredette 
Edwin Lee Edward M. Russ 


who, after having been duly sworn to well and truly try the 
as to liability issues between Ruth Garman and Theodore 
Garman, plaintiffs and D. C. Transit System, Inc., a cor- 
poration and James Bradley Thompson, Jr. and Independ- 
ent Taxi Owners Associations, Inc. and John Emery Kazley 
defendants, and after this cause is heard and given to the 
jury in charge, they upon their oath say this 15th day of 
January, 1960, that they find the issues aforesaid in favor 
of the plaintiffs as to liability, as indicated in special 
interrogatories as submitted to jury, and attached hereto. 


Harry M. Hutt, Clerk, 
By Anne W. Lyppanz 
Deputy Clerk. 


By direction of 
Judge Burnita Shelton Matthews 
(N) 


12 


(Filed Jan. 25, 1960) 


Motions of D. C. Transit System, Inc. and James B. Thompson 
for (1) Judgment N. O. V. (2) Exoneration or (3) a New Trial 

Come now the defendants, D. C. Transit System, Inc. and 
James B. Thompson, and move the Court, pursuant to Fed- 
eral Rule of Civil Procedure 50(b), to set aside the verdicts 
and judgments insofar as they were entered against these 
defendants on January 15, 1960, and to enter judgments 
notwithstanding the verdict in favor of these defendants 
both as to the claims of the plaintiffs and as to the cross- 
claims of the co-defendants, Independent Taxi Owners 
Ass’n, Ine, and J. E. Kazley. The ground for this motion 
is that there was no substantial evidence on the case as a 
whole which justified sending the case to the jury as to 
these defendants and these defendants were and are en- 
titled to judgments in their favor as a matter of law. 


In the alternative, in the event judgments n.o.v. are not 
granted, defendants move the Court to enter judgments in 


their favor, pursuant to their cross-claim against defend- 
ants I.T.0.A. and Kazley, for any and all sums awarded 
against Transit and Thompson in favor of any passenger 
plaintiffs herein. The ground for this motion is that the 
jury has found that these defendants were liable to the 
plaintiffs only by reason of the extraordinary degree of 
care owed passengers by a common carrier and that as to 
the cab company and its driver, Transit and Thompson 
were free from negligence having exercised ordinary care, 
but that the cab driver and I.T.0.A. failed to exercise ordi- 
nary care with respect to Transit, its driver and its 
passengers. Accordingly, Transit and Thompson are en- 
titled to complete exoneration pursuant to their cross- 
claims filed in each of the passenger cases. 


Finally, these defendants request that the Court set 
aside the verdicts and judgments rendered against them 
and award them a new trial. The grounds for this motion 
are: 


we 


FE. EE enns 


ae S 


ah? 


ok" Ga 


(1) 
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The answer to interrogatory 2(a) by the jury was 
against the weight of the evidence; 


(2) The Court erred in excluding from evidence Traffic 


(3) 


Regulation 32(a) relative to driving on roadways 
laned for traffic; 


The Court erred in admitting into evidence over 
these defendants’ objection Traffic Regulation 22( a) 
relative to speed, Traffic Regulation 22(c) relative to 
driving at a reduced speed on approaching and 
crossing an intersection, and Traffic Regulation 23(b) 
relative to overtaking and passing upon the right; 


The Court erred in permitting the witness Walter R. 
Ostrom, an alleged expert, to give opinion evidence 
in a case where opinion evidence was unnecessary 
to assist the jury and, even if it had been, this par- 
ticular witness was not shown to be a qualified 
expert. Moreover, the Court erred in permitting 
the alleged expert witness to testify to a hypo- 


thetical question which did not fairly state the evi- 
dence ; 


The Court erred with respect to requested instruc- 
tions and the charge to the jury in the following 
particulars: 


(a) In refusing Requested Instruction No. 6 of these 
defendants reading as follows: ‘‘The jury is in- 
structed that the number of passenger on the 
bus was not the proximate cause of the acci- 
dent.’’ 


In denying these defendants’ Requested Instrue- 
tion No. 7 as follows: ‘The jury is instructed 
that the speed of the bus was not the proximate 
cause of the accident. 


In denying these defendants’ Requested Instruc- 
tion No. 3 which was as follows: ‘The jury is 
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instructed that if a witness in a position to know 
material facts is peculiarly available to one party 
and such party fails to call or fails to satisfac- 
torily explain to you the failure to call such wit- 
ness, you are at liberty to infer that, had such 
witness been called, his or her testimony would 
have been unfavorable to the party to whom 
such witness was peculiarly available. In this 
connection, you are further instructed that the 
plaintiff passengers, Mabelle E. Hardgrove and 
Joan Scouten, who are plaintiffs in the consoli- 
dated action, are deemed peculiarly available to 
the plaintiff passengers in this case.”’ 


The Court erred in using the term ‘‘highest de- 
gree of care’’ in instructing the jury because the 
use of such term was in disregard of the admoni- 
tion of the United States Court of Appeals for 
the District of Columbia contained in Hecht Co. 
y. Jacobsen, 56 U.S. App. D. C. 81, 180 F. 2d 13, 
(1950), that trial courts should avoid the use of 
‘<degrees of care’’ in instructing. The use of 
the term was inconsistent with these defendants’ 
Requested Instruction No. 3, during the granting 
of which the Court had indicated the use of the 
words ‘‘highest degree’? would not be used. 


and for other and further reasons which will be presented 
at the oral hearing on these motions. 


Hocan & Hartson 
By 


Frank F, Roperson 
JEREMIAH C. CoLLiIns 
Attorneys for D. C. Transit 
System, Inc. and James B. 
Thompson 
800 Colorado Building 
Washington 5, D. C. 
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(Filed April 8, 1960) 


Order Denying Motions for Judgment N. O. V. or for A 
New Trial and Other Relief 

Upon consideration of the motions of D. C. Transit Sys- 
tem, Inc., and James B. Thompson for (1) judgment n.o.v., 
(2) exoneration or (3) a new trial and of the motion of 
defendants Independent Taxi Owners Assn, Ine. and J. E. 
Kazley for a new trial or in the alternative for judgment 
n.o.v., and of the opposition to such motions, and counsel 
for the parties having orally argued the said motions, and 
it appearing to the Court that the evidence adduced at the 
trial was such that reasonable men might well differ in their 
conclusions, and hence that the motions to set aside the 
verdict should not be granted, and it further appearing to 
the Court that the claims that the Court erred in rulings 
on evidence and in the charge to the jury are not well 
grounded and hence that a new trial should not be granted, 
and the Court being of the view that the requested exonera- 


tion is not allowable, it is by the Court this 8th day of April, 
1960: 


Orverep that the said motions be and they are hereby in 
all respects denied. 
Burnita SHELTON MatrHews 


Judge 


(Filed May 9, 1960) 
Notice of Appeal 


Notice is hereby given this 9th day of May 1960 that 
defendants, D. C. Transit System, Inc. and James B. 
Thompson, hereby appeal to the United States Court of 
Appeals for the District of Columbia from the judgment of 
this Court entered on the 15th day of January, 1960 in 
favor of plaintiffs against said defendants, D. C. Transit 
System, Inc. and James B. Thompson, and from the denial 
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on April 8, 1960 of said defendants’ motion for judgment 
n.o.v., exoneration or a new trial. 


Hocan & Hartson 


by Frank F. Roserson 
Attorneys for Defendants 
D.C. Transit and James B. 
Thompson 
800 Colorado Bldg., 
Washington, D. C. 
Please Serve: 


Joseph D. Bulman Esquire 

Trial Attorney for Plaintiffs 

Woodward Building, 

Washington, D. C. 

Wilfred E. Lawson, Esquire 

Attorney for Defendants, I.T.0.A. 
and Kayley 

1735 14th Street, N. W. 

Vashington, D. C. 


37 Excerpts from Deposition of Minnette Shields 


* * * * ° * * * * 


By Mr. Roberson: 


Q. Would you state your full name? A. Minnette R. 
Shields. 


* * * * * es ° ° * * 
38 Q. How did you get to and from work at the Quar- 

termaster General Office at that time? A. I rode 
with Mrs. Ruby Braid who picked me up every morning 
and brought me home. 


. ° * * 
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Q. Where did Mrs. Braid pick you up? A. On Connec- 
ticut Avenue just south of Davenport Street, on the west 
side of Connecticut Avenue. 

Q. Mrs. Shields, on the 29th of October, 1957, did you 
have occasion to witness an accident between a taxi cab and 
a Transit bus? A. Yes, I did. 

Q. Where were you at the time of the accident? A. 
A. I was in Mrs. Braid’s car riding south on Connecticut 
Avenue. 

Q. Where were you seated in the car? A. I was in the 
—the middle of the back seat. 


* * *. * * * * * * * 


Q. Were you looking ahead as the automobile of 
Mrs. Braid was driving down Connecticut Avenue? 
A. I was looking—I must have been looking straight 
ahead, I... 
Q. Anything blocking your view straight ahead? A. 
No, not that I... 
Q. Do you drive an automobile yourself? A. Yes, I do. 
Q. About how fast was Mrs. Braid proceeding south on 
Connecticut Avenue? After she picked you up, approxi- 
mately? A. I don’t remember, but it was not—not fast. 
We had not gone very far, I know it wasn’t very fast but 
I don’t remember the exact speed. 


* * * * * * * * * * 


Q. After you gathered speed, approximately how 

fast was Mrs. Braid going in that second lane? Prior 

to the time anything unusual happened? <A. I’d say—I 

don’t recall. I’d say 25 miles or less. I wasn’t—it wasn’t 

at all fast, I—I remember. 

Q. Was there another vehicle in the second lane from the 
curb ahead of yours? <A. Yes, there was. 

Q. Did you observe that vehicle ahead of you do any- 

thing unusual? A. Yes, it began to veer toward the right. 


41 Q. You say began to veer. Can you describe the 
speed or the manner in which it veered? A. Well, 
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the reason I noticed because there was a bus on the curb 
and it—on the lane, the curb lane and it just seemed to be 
going toward the—headed toward that bus. 

Q. Was it a slow gradual turn or was it a sharp sudden 
turn? A. It wasn’t real sharp. 

Q. What, if anything, did you say or do when you saw 
that? A. I thought I said, ‘‘Look at that bus. Look at 
that cab.’’ 

Q. And then what did you see happen, if anything? A. 
well, then the cab ran into the bus. 

Q. Can you tell us what parts of the vehicles came into 
contact with each other? A. It’s so long ago, I can’t— 
I wouldn’t like to say, I just can’t remember that. 

Q. What lane was the bus traveling in? A. The first 
lane, by the curb. 

Q. Can you tell us anything about its speed when you 
first saw it, comparing it to the speed of your own auto- 
mobile? A. I thought it was going about the same speed 
we were. 


* * * * * * . . e * 


43 Q. Mrs Shields, can you tell us, at the time of the 

original impact between the taxi cab and the bus, 
approximately how far the taxi cab was in front of the 
automobile in which you were riding? A. When I first 
noticed the cab turning, I would say we were about half 
a block away but then we were closer, I believe, when it 
hit. I—I can’t... 

Q. You mean you were closing in on it? A. Well, we 
passed it after it hit but that—I believe we seemed to be 
approaching, seemed to me we were getting closer, but my 
memory... 

Q. Did the bus come into contact with something up on 
the curb? A. Yes, it hit a tree. 

Q. Did it do that before your automobile passed? <A. 
Yes, it did. 
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Examination By CounseL ror Derenpants InpE- 
PENDENT Taxt Owners Ass’n AND JoHN E, Kaziry 


By Mr. Lawson: 


Q. Did there come a time when you saw the taxi 
cab? A. Yes. 
Q. Did you see that before you saw the bus or did you 
see the bus later or did you see both vehicles at the same 
time? A. I saw them both together. 


* * * * * e * * * * 


Q. And so there came a time when you saw the taxi 

and the bus. What directed your attention to them? 

A. The fact that the cab started turning toward the bus. 

Q. Were you already looking in that direction? A. I 
must have been or I—yes, I was. 


” * * * * e . * ae o 


Q. Did you actually see them before they came in con- 
tact with one another or did you see them simultaneously? 
A. I saw them before they came into contact. 

Q. How far apart were they? A. I don’t—they were 
running parallel, I would say fairly close together but 
I really don’t—don’t remember the exact distance. 

Q. Would you say there was less than the width 
49 of a car between them? A. Yes, I would say 
that. 


* * * ° * * * * * 


Q. Yes. When you first saw the bus and the taxi? 
50 A. No, I think I was—I don’t remember exactly. I 
think I was probably further north than the middle 

of the block. 
Q. Farther north than the middle of the block? <A. Yes. 
Q. How fast was your car traveling at that time? A. I 
don’t remember but I—I would say it was not going fast. 
Maybe 25 miles an hour but I didn’t—couldn’t say for 

sure. 
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Q. At that time was it in the second lane? A. As I 
remember. 


* . * * * * * * * ” 


Q. Let me ask you this. Thinking back now to when 
this happened, can you recall whether or not the taxi itself, 
as a whole, was closer to the front of the bus or 
51 closer to the rear of the bus, although in another 
lane, at the time you first saw it? A. I—I don’t 
remember that either. I just know it was beside it, but I 
don’t remember that. 
Q. How far did these vehicles travel before the first im- 
pact or any impact took place? 
Mr. Roberson: What do you mean, after she first saw 
them? 
The Witness: After I first noticed them... 
Mr. Lawson: Yes. 
The Witness: I—I couldn’t say but it wasn’t very long 
before it turned in, before they hit, but I didn’t... 


. * * * * . * * . * 


Q. What part of the two vehicles collided?’ A. I don’t 
remember. 

Q. It would have to be, I take it, somewhere along the 
right hand side of the taxi, would it not? A. Yes, the right 
hand side. 

Q. But you don’t know what part came in contact? A. 
No, I don’t remember. 

Q. Do you know what part of the bus was in collision 
with the taxi? Other than it was somewhere on the left? 
Would it be nearer the front, the rear or the middle, would 
that help you? A. I’m sorry but I just don’t remember. 

Tras, %e 
52 Q. What did you see these two vehicles do after 
the initial impact? What was their course of travel? 
A. They both went to the—to the right. They both seemed 
to turn to the right and the bus went on the curb. 


* * Ad * s o * * ° 
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Q. How far did they travel from the time they came in 
contact with one another until the bus hit the tree? I don’t 
know, a very short distance, but I don’t remember. I 
I couldn’t estimate. 


* * * * * * * * * © 


Q. When the bus and the taxi came in contact, were they 
already in the intersection of Brandywine Street, had they 
passed it or had they not arrived yet? A. I recall they 
were just about in the intersection. 


* * * * * * * * * * 


54 Q. As you were going down Connecticut Avenue, 
I believe I asked you if you saw the bus prior to 
seeing the taxi. Did you see the taxi prior to seeing the 
bus? A. I saw them at the same time because what brought 
my attention was the—the bus veering—the cab veering 
toward the bus. 
Q. Other than the taxi veering toward the bus, was the 


taxi always in the second lane? In other words, was it 
coming from the third lane over? A. Not when I—no, 
not when I saw it. 

Q. It was always in the second lane? A. When I saw it. 

Q. And then you saw it veer? A. Yes. 
* * s ° * * * * ° 
Examiner By Covuyser ror Puaintirrs ERrxest 

Burk anp Henry anp ANGELA URMAN 


By Mr. McGuire: 


* * * * * * * * 


Q. When you first saw the bus, which was a very 

short time before this collision, is it your estimate 

that the bus was going at approximately the same speed 

as Mrs. Braid’s automobile? A. That was what my im- 

pression was. 

Q. And between that time and the time of the actual 

collision, the bus continued at that same moderate speed, 
didn’t it? A. That’s right. 
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Q. Didn’t slow down or speed up, either one? A. No, I 
didn’t notice. 

Q. Of course, it must have slowed down after the col- 
lision? A. Oh, it slowed down after the collision. 

Q. But I mean prior to the impact, it continued at the 
same speed, as you recall? A. As far as I remember. 


* * * * ° * i o 
EXAMINATION BY COUNSEL FOR PLAINTIFF 
By Mr. ACKERMAN: 


Q. You have testified that as Mrs. Braid’s car was travel- 
ing down, it is your estimate that the bus was traveling 
and the cab was traveling at the same speed as Mrs. Braid’s 
ear? A. It seemed to me it was about the same speed. 


* * a * * -_ * * ° * 


Q. Did Mrs. Braid’s car appear to be coming closer to 
them? I mean shortening the gap, the distance of a half 
a block that you have referred to? A. I thought we came 
a little closer, as I remember now. 

Q. This is the first time that you observed the bus and 

the cab, when you first observed them did they ap- 
58 pear to be moving away or did they appear to be 

coming closer? A. We seemed—at first I thought 
we were going about the same rate of speed, at first, and 
then it seemed to me we got a little closer, but... 

Q. But at no time did the bus and the cab seem to be 
moving further away? A. No. 


* ° ° * * * 
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7 EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Mr. Roberson: First, I want to introduce this plat which 
was stipulated to at pretrial. It is a sealed drawing show- 
ing elevations as well as the street intersections, and di- 
mensions from the crest of the hill, Everett Street, down 
to the scene of the accident, Brandywine Street. That will 
be Defendant’s Exhibit Number 1 in evidence. 


(Defendant’s Exhibit Number 1 was received in evi- 
dence.) 


The Court: Very well. 


* * - x * * 
Russell Hoagland 


was called to the stand by counsel for the defendant, 
D. C. Transit System, and after being duly sworn was 
examined and testified as follows: 


8 Direct Examination 
By Mr. Roberson: 


Q. Will you state your full name, please, Mr. Hoagland? 
A. Russell L. Hoagland. 

Q. What is your address? A. 3509 North Hampton 
Street, Northwest, Washington. 

Q. Where are you employed? A. Western Electric 
Company. 


* * * * * * * * * * 


Q. Mr. Hoagland, did you have oceasion to witness an 
accident between a Diamond Cab and a D. OC. Transit bus 
on October 29, 1957? A. Yes, I did. 

Q. Can_you tell us where—what street, intersection, near 
which it occurred? A. It was at Connecticut Avenue and 
Brandywine Street, Northwest. 

Q. And where were you at the time of the accident, Mr. 
Hoagland? A. I was on the northeast corner—not 
quite at the corner—maybe twenty feet from the 
corner. 
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Q. Were you in an automobile? A. I was walking. 

Q. How did you happen to be there at that time of the 
morning, Mr. Hoagland? A. I drove my car to Brandywine 
Street and parked it on the north side, got out of the car, 
and was walking down the street along side of the cars 
there to get on one of the buses. In fact, I tried to get 
on that bus that was in the accident. 

Q. It was your hope and intention to catch the particular 
bus that was later involved in the accident? A. Yes. 

Q. And you had parked your car on the east or the west 
side of Connecticut on Brandywine Street? A. On the east 
side of Connecticut Avenue. 


* * ° * * * * * * 
10 Q. * * * From the place where you were standing 
on that morning, Mr. Hoagland, did you have a clear 
11 view over across the street to the bus stop which is 
just north of Brandywine Street? A. Yes, except 
for cars running by. 
* * . * * * . * + * 
Mr. Roberson: Your Honor, I have two photographs 
of the scene that were marked at pretrial that I want to 
question this witness about. It will be D. C. Transit Ex- 
hibits 2 and 3. 


* * * * * * 
12 The Court: Very well. 

(D. C. Transit Exhibits 2 and 3 were received in evi- 
dence.) 


13 Q. Mr. Hoagland, were you standing out in the 

street or on the sidewalk? A. No, I was in the street. 

Q. Out in Brandywine Street or Connecticut Avenue? 
A. In Brandywine Street. 


* * * * * . * . * * 


14 Q. Yes. Now, did you see the bus that later be- 
came involved in an accident before it reached the 
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bus stop? A. Yes, I saw it coming down, coming down 
Connecticut Avenue. 

Q. Yes. Can you tell this jury, please, which lane of 
travel it was in? A. It was in the curb lane. 

Q. And by the curb lane, which one do you mean? A. 
I mean the west curb of Connecticut Avenue. 


* * * * * * * * * * 


Q. Did you have any intention at the time you 

saw that bus, of doing anything yourself in con- 

nection with it? A. Yes, I had intention of getting on 
the bus. 


* * * * * * * * m * 


18 Q. Mr. Hoagland, did you observe this bus as 
19 it passed the bus stop? A. Yes, sir. 

Q. Can you tell me, as it passed the bus stop, 
while you observed, what your opinion is as to its approxi- 
mate speed at that time? A. The bus slowed up at the bus 
stop and then started again. I heard the brakes go on, 


heard them go off. 

Q. Can you tell me approximately in miles per hour, 
in your opinion, what it slowed to as it passed the bus 
stop? A. Probably 20 or less than that, 20 miles an hour 
or less. 


* * * Ls * * * * * * 
Q. Now, did you observe—thereafter observe—another 
vehicle on Connecticut Avenue also south bound? A. 
Yes, sir. 
Q. What did that turn out to be later? A. It was a 
taxicab. 
* * * * * * * * * 
Q. Did you observe the cab before the bus stop 
or after? <A. After. 
Q. And which direction was it pointed? A. Going south. 
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Q. What did you observe the taxi do, sir? A. I don’t 
know whether it turned in or not. 


* * * * * . * * * * 


The Court: The question was as to what you did ob- 
serve, not as to what you did not observe. What you did 
observe. 

The Witness: I observed the bus moving down the street 
south and the taxicab slightly in front of it. They were in 

that position and then I heard this noise like a colli- 
21 sion, and after that the bus went on ahead. The 

taxicab sort of must have put on his brakes or 
slowed down. He wasn’t going very fast anyway and in 
all this rattling and so forth, where they had taken the 
grille off the side of both cars— 


By Mr. Roberson: 


Q. Can you tell us, Mr. Hoagland, what lane of traffic 
the taxicab was in when you first saw it? A. I think it 
was in the second lane. 

Q. Second lane from where? A. From the curb. 

Q. From the West curb of Connecticut? A. West, yes. 

Q. Far curb. 

And at the time you heard the sound, grating sound, in 
what direction was the front of the taxicab pointing? A. 
Well, from where I could see, it looked like it was still 
pointing south, the same southeast direction. 

Q. You say southeast? A. Yes. 

Q. What do you mean by that? A. Well, Connecticut 
Avenue runs southeast, doesn’t it? 

Q. Well, taking Connecticut Avenue as North and South. 
A. Oh. 

Q. Was it pointed straight south when you saw it? A. 

No, I think it was in, a little in some. 
22 Q. In toward what? A. In toward the curb. 
Q. In toward which curb, sir? A. The west curb. 

Q. And could you tell us where the front of the cab was 
at that time when you heard the sound of the contact 
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between the vehicles? Was the front of the cab— A. 
Slightly in front of the bus. 

Q. Was the bus at that time—when you heard that 
grating sound—still in the curb lane? A. It was either 
in the curb lane or up on the curb. I couldn’t tell. 

Q. Had it moved any closer to you on the other side 
of Connecticut Avenue? A, No, no, apparently not, 

Q. Could you tell us, did you actually see from your 
position across Connecticut Avenue where the two vehicles 
were in contact when you spotted them over there when 
you heard this noise? A. Yes, they were about in the 
middle of Brandywine, crossing in the middle of the street. 

Q. Could you tell us what part of the bus was in contact 
with what part of the taxicab? A. Well, it was the side, 
looked like they just scraped one side alongside of the 

other, the left side of the bus against the right 
23 side of the taxicab. 

Q. Can you tell us, with any particularity, whether 
it was the front of the bus, the rear of the bus, the front 
of the cab, the back of the cab? Can you give it with any 
more precision? A. The front of the bus. 

Q. Yes, sir. A. And the—weli, the front portion of the 
taxicab. 

Q. The front portion of the taxicab; on the bumper 
area? That is the front of it. A. Yes, bumper. 

Q. Or the side of it on the front? A. On the mudguard 
side. 

Q. The fender side? A. Fender side, yes. 

Q. Yes, sir. 

* * * * * * * * * 

Mr. Roberson: Your Honor, I offer as Transit Exhibits 
Number 4 and 5 two photographs that were marked at 
the pretrial, of the taxicab. 

The Court: Very well, they are admitted. 


* * * * * * 
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24 Q. Mr. Hoagland, I show you Transit’s Exhibit 
Number 4 and ask you if you can tell me what that 
appears to be? A. Appears to be a taxicab. 
Q. Do you see on that any dent on the side of that taxi- 
cab? <A. Yes, sir, in the door there. 


* * * * * + ” * * * 


25 Q. Mr. Hoagland, what, if anything, did you see 
in connection with the bus? What direction of travel 

did it take from the time that you heard this impact between 
it and the cab? <A. It continued apparently, as far as I 
could see, in the same direction but I realized later on 
when it hit the tree, it wasn’t. It was going toward the 
right. It moved over quite a bit. 

Q. Where was the tree that it hit? A. Below Brandy- 
wine Street on Connecticut Avenue. 

Q. On which side of Connecticut Avenue? A. West side. 

Q. Can you tell us about how far that particular tree 
was from the north—from the south curb line of Brandy- 
wine in feet? 

Mr. Bulman: Stipulate it is 32 feet from the curb line. 

Mr. Roberson: I don’t know whether it is or not. I 
want to know his approximation. 

Mr. Bulman: That is the accurate measurement. 

The Witness: I thought it was about 20 feet. 

Mr. Bulman: All right. 

Mr. Roberson: Was it the first tree south of Brandywine? 

The Witness: That’s right. 


* * * * * * * * * * 
26 Q. And the bus came to rest against it? A. Yes, 
sir. 
Q. Did you see where the taxi ended up after the— A. 
Right alongside of it. 


* * * * * * * ° * * 


Mr. Roberson: Your Honor, I offer in evidence a picture 
of the two vehicles in—after the thing was over, which 
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has been seen by other counsel. That would be D. C. 
Transit Exhibit Number 6. 
The Court: Very well, admitted. 


(D. C. Transit Company Exhibit No. 6 was marked for 
identification and admitted in evidence.) 


* * * * * * 
Cross Examination 
By Mr. Davis: 


” * * * * * * * 


Q. Now, do I understand you were standing on 
the curb of Connecticut and Brandywine? A. No, 
sir. 

Q. I mean the extended east curb line, or were you out 
in Connecticut? A. I was out in Brandywine Street along- 
side of the first parked car, which is approximately 20 
feet from the curb line on Connecticut Avenue. 

Q. You were 20 feet east, then, of Connecticut. That’s 
right. 

Q. Now, where was this bus that you intended to board, 
the one that ultimately turned out to be involved in this 
accident, when you first saw it? A. It was up the street 
halfway—not halfway, but probably two-thirds of the way 
down Connecticut Avenue, coming toward Brandywine. 


* * * * * * * * * 


Q. Now, where was it north on Connecticut when 
you first saw it? A. Oh, probably 100 or 200 feet 
up from the intersection. 
Q. Well, as you were 20 feet east of the east curb of 
Connecticut, how far back of Connecticut could you see? 
A. I could see all the way up to the top of the hill. 


. * * . * . * * * * 

Q. Now, when you saw the bus a half a block 

away, where was the cab at that time? A. I don’t 
know, I didn’t see it. 
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Q. Didn’t see the cab at all? A. I didn’t see the cab at 
all then. 

Q. Well, did you continue to watch this southbound bus, 
thinking it might be an L-7? A. Yes, sir. 

Q. Where was the cab when you first saw it? A. It was 
just entering the intersection. 

Q. What intersection? A. Of Brandywine and Con- 
necticut Avenue. 

Q. Well, can you account for the cab having got that 
distance of a half block without you having seen it? A. I 

wasn’t looking for it. I was looking for the bus. 
34 There were other cars on the street. I didn’t notice 
them. 

Q. Well, you saw that bus a half block away, so you tell 
me. A. Well, I was keeping my eyes on the bus, yes. 

Q. Never saw the taxicab until the cab was about to 
enter Brandywine Street? A. About what? 

Q. About to enter Brandywine Street. A. That’s right. 

Q. And the same bus was about to enter Brandywine 
Street, was it not? A. That’s right. 

Q. How did the cab get there without you having seen 
it? A. As it got alongside of the bus, I saw it then. 

Q. You didn’t see it in that half block of traffic? A. I 
might have seen it and not noticed it. It was cars coming 
down the street. There was cars piled up there four 
lanes of traffic going down there. 

Q. Now, Mr. Hoagland, how—can you tell us from being 
on the east side of Connecticut Avenue that this bus was in 
what you have described as the curb lane? A. Oh, I can 
look right up the street. 

Q. You couldn’t see through the bus, could you, sir? 
A. I could see the curb in front of the bus. 

Q. Well now, as an experienced motorist of some 40 

years driving experience, can you tell how far the 
35 right wheels of this southbound bus— A. The what? 
Q. The right wheels, right front and rear wheel 
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of this L-7 bus were from the west curb? A. I don’t— 
I’m not sure, probably three feet, within three feet. 

Q. Within three feet? That would be a reasonable 
average of any motorist, would it not? A. Yes, and— 


° * s * * * * * * * 


Q. How much within three feet? A. When that bus 
came down and slowed up to take on passengers and when 
it got to—when it slowed up, the passengers stepped back 
and the bus then went on ahead. Now, if they were going 
to take on passengers, that bus must have been up on 
the curb practically, within a foot of it, when it stopped 
there. 

Q. My question, sir, was directed to when you first 
36 sow it a half a block back from Brandywine. A. I 
couldn’t tell, within three feet. 

Q. Within three feet? A. Yes. 


* * * * * * * * 2 


40 Q. I believe you told Mr. Roberson that as this L-7 
bus which was ultimately involved in this accident, 
as it passed the bus stop, it first slowed up and then started 
up again. A. That’s right. 
41 Q. And by that, am I to assume that it accelerated 
its speed as it started up? <A. Yes, it let loose the 
brakes and was going, began to accelerate in speed. 
Q. It first decreased as it came to the— A. That’s 
right. 
Q. First stop and then increased its speed? A. That’s 
right. 
Q. What was its speed when you saw it back there half 
a block away from the bus stop? A. Oh, probably 25 miles 
an hour. 
Q. And what was its speed as he decreased at the bus 
stop? A. Probably down to 18 or 20. 
Q. Highteen or 20, and what speed then did he increase 
to as he pulled away from the stop? A. Probably back 
to 25. 
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Q. Now, the position you have indicated when you first 
saw the taxicab, as you say, entering Brandywine Street, 
I believe you told Mr. Roberson that at that time the cab 
was slightly in front of the bus. A. Yes, sir. 

Q. Now, how slight do you mean? Give us in feet. A. 
Half a car’s length. 

Q. Half a car’s length ahead of the bus and at 
42 that time it appeared to you to be in the second— 
A. No, I’m wrong. It was a little more than that. 

Q. A little more than half a car’s length? A. Yes, prob- 
ably a whole car. 

Q. And at that time, according to your direct testimony, 
it was in the second lane from the curb? <A. It looked like 
it was, yes. 

Q. Heading in the southerly direction which you say is 
the direction of Connecticut Avenue? <A. Yes. 


* * * ” * ° ” * 
43 Cross Examination 


By Mr. Bulman: 


* * * * * * 


Q. Yes, now let me ask you this, sir: 

You were walking west on Brandywine Street; is 
44 that right? A. Yes, sir. 
Q. This is Brandywine? A. Yes, sir. 

Q. And there were cars parked adjacent to Brandywine? 
A. Yes, sir. 

Q. And there came a time when you found you were 
about 20 feet east of the east curb of Brandywine; right? 
A. Right. 

Q. And at that point, you observed a bus about 200 
feet north on Connecticut Avenue in the first lane, which 
would be the first lane west of the west curb? A. (Nod- 
ding) 

Q. And you saw no other traffic flowing south at that 
particular point? A. Oh yes, there’s bound to be. I didn’t 
notice any other. 
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Q. I’ll correct myself and say you noticed no other 
traffic; all right, sir. 

Now, this is your stop—bus stop sign at Brandywine 
Street. Correct, sir? See where it is denoted with a little 
mark? A. Yes. 

Q. Now, as this bus was coming down from the 200 feet 
away that you first observed it, it slowed down, did it not? 
A. Yes. 

Q. Now, as it slowed down, did it pull into the bus 
45 stop like it was angling a little bit? A. Yes, I 

thought it was going to stop. 

Q. And if it had stopped, you intended— A. I tried to 
get across there. 

Q. Fine, sir. Now, before you started to cross, or before 
you intended to cross, didn’t you see, or didn’t you try, 
to find out whether or not it would be safe for you to 
cross, whether there was oncoming traffic flowing south? 
A. Yes. 

Q. Now, when you did that, and when you formed the in- 
tention to board, was there any other traffic that would be 
apt to make it perilous for you to cross in front of? A. 
Yes, there was. 

Q. All right. Now then, you kept your eye on the bus, 
did you not, sir? A. Yes, sir. 

Q. Now, when the bus slowed down, I think you told 
Mr. Davis that it slowed down to about 18 miles an hour; 
right, sir? A. Yes. 

Q. And you heard the application of brakes and then 
you heard the air brakes go off? A. That’s right. 

Q. You heard that above the roar of the traffic that was 

there? A. Yes. 
46 Q. It was clear and distinct. A. Yes, sir. 

Q. Then did the bus then angle out as it pulled 
away from the stop sign, do you remember, to go out into 
to the flow of traffic? A. I couldn’t tell. Might be inches; 
it wasn’t much. 
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Q. Let me ask him that; did it veer away slightly from 
the curb? A. Well, I wouldn’t know. It wasn’t very much 
if it did. 

Q. Well, did it continue to angle in toward the curb 
itself? A. No. 

Q. Well, then did it— A. It comes down here and runs 
in parallel with the curb, then goes on down; he went 
straight on down. 

Q. Then it continued in the same direction, same— A. 
Same general direction. 

Q. Straight down. A. Yes, sir. 

Q. All right. Now, whereabouts, with respect to the 
north curb line of Brandywine Street, would you say the 

front of the bus was when he started to go a little 
47 faster? How many feet would you say? A. Prob- 
ably at the curb there at this Brandywine north curb. 

Q. So that we shouldn’t be mistaken—and if you want 
to change your statement, I want you to do so—at the 
time he started to accelerate, or go faster than he had 
before, it was at the north curb line of Brandywine Street; 
correct? A. Well, he, when he let the brakes off, here, he 
was going faster. He’d have stopped if he kept the brakes 
on. Then he released them. The car was accelerating from 
here to here. He accelerated more in this section here. 
(Indicating) 

Q. Well, now, I’m inviting your attention only to the 
point as of the north curb line of Brandywine Street. At 
that time had the bus actually started to accelerate—was 
it at that time that he released his brakes and started to 
go a little faster? A. Released his brakes right up here. 

Q. He released his brakes right up here. A. Yes. 

Q. All right now, as he crossed the curb line, if you 
can give us this answer, what speed would you say he was 
going, roughly? A. Probably 20 miles an hour. 

Q. Twenty miles an hour; now, when the front of the bus 

was at the north curb line of Brandywine Street, had 
48 you yet observed the taxicab which later was in 
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collision with it? A. Yes, it was coming along there. 
It was going slower than the bus though. 

Q. All right, now where was the taxicab—and I want 
you to think before you answer—when the front of the 
bus was parallel or at the north curb line? Where was the 
taxicab at that particular moment, from your observation? 
A. Probably a car length ahead out in here. 

Q. The taxicab itself had already entered the inter- 
section? A. Yes. 

Q. And was one full car length— A. Yes. 

Q. In front of it. 

And now when you say a car length, was the back of the 
taxicab adjacent to the front of the bus, or was there 
some space between the back— A. There was space 
between. 

Q. And how much space would you say was between— 
A. Pretty near a car’s length. 

Q. I didn’t get my question. You think faster than I 
do. Let me just get my question out. 

How far in front of the front of the bus was the rear 

of the cab? A. Pretty near the length of the cab. 
49 Q. So that counting the front of the taxicab to 

the rear and then the space, the taxicab was two 
car lengths in front of the bus; is that correct? A. From 
the front bumper. 

Q. From the front bumper, all right, sir. 

Now, at that particular moment, was it that the taxicab 
started to veer to its right? A. Well, that is a question. 
I don’t know whether it veered very much or not. I 
couldn’t tell from my position here because I was standing 
here and looking straight out here. 

Q. So from your point of vantage, you didn’t observe 
any sudden turning of the taxicab, did you? <A. No, first 
thing I had any indication there was any trouble, when 
then hit and I heard the noise. I thought they were running 
parallel to each other. 
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Q. So that would you describe the meeting of the two 
vehicles as sidswiping each other? A. No, it was a sound 
like— 

Q. Well, a sound would be made— 

Mr. Roberson: Just let him finish, sir. 

The Witness: Sound like two cars hitting each other, 
not scraping. Then the taxicab slowed up and the bus 
went on through. : 


* * * * * * * * * * 


Q. Now, from time to time, would you say, sir, 
50 from your observation—and I take it that you were 
still on Brandywine Street when the actual contact 

was made. A. Yes. 

Q. Would you say, sir, that there was any other sound 
of brakes being applied by the bus from the time of the 
first impact until the time that he crashed into the tree? 
A. No, I didn’t hear any. 

Q. Did you see the bus slow up from the time of the 


impact of the crash to the time it hit the tree? A. No. 
Q. Did you see the taxicab slow up— A. Yes. 
Q. From the time—did you hear the screech of brakes? 
A. No, sir. 
Q. From any of the two vehicles? A. No, sir. 


* * * * * * * * * 


Q. Now, let me ask you this, sir: While you were in 
this position here walking, you observed the bus coming 
into the bus stop. You at no time saw the taxicab? 

51 A. That’s correct. 
Q. Did you ever see the taxicab pass in front of 

the bus itself? A. Yes. 
Q. And where was that? A. Right here. (Indicating) 

Q. In this area here? 

Mr. Roberson: Indicating just the curb line and just 

north of it, Your Honor. 
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By Mr. Bulman: 


Q. And the crash had not taken place at that point? 
A. Crash took place down here. 

Q. Now, would you be kind enough, sir, if you will just 
take this pencil and make an ‘‘x’’ mark and put your 
initials where you point out as being the place where the 
two vehicles met together, from your observation, best 
of your recollection. Just put an ‘x’. Just put your 
initials there, sir. 


(Witness initialed the plat.) 
* * * * * * * * * 
(Plat used in cross of witness Hoagland by Mr. 
Bulman was marked for identification as Plaintiff’s 
Exhibit Number 1.) 
* * * * * * * * * 
Mr. Roberson: May it please the Court, I have 
three photographs showing tire marks on the street 
after the taxicab had been removed. I offer them into 
evidence as Transit Exhibits 7, 8 and 9 into evidence. 


* * . * * * * * * * 


(The three photographs previously marked as D. C. 
Transit Exhibits 7, 8 and 9 were received in evidence.) 


* * * * * - * * * 
Mrs, Ruby Braid 
was called to the stand as a witness by counsel for D. C. 


Transit System and having been first duly sworn 
59 was examined and testified as follows: 


Direct Examination 
By Mr. Roberson: 


Q. Your name is Mrs. Ruby Braid? A. That’s right. 

Q. Speak up, Mrs. Braid, so all the jurors can hear you. 
Where do you live? A. 6006- Johnson Avenue, Bethesda, 
Maryland. 
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Q. Where do you work? A. I work down at Second and 
T. Streets, Southwest, Washington, at the Office of the 
Quartermaster General, Department of the Army. 

Q. How do you customarily get to work in the morning? 
A. I drive. 

Q. You drive your own car? A. Yes. 

Q. Were you doing that back in 1957? A. Yes. 

Q. Did you have occasion on October 29th, 1957 to see 
an accident between a bus and taxicab on Connecticut Ave- 
nue at or near the intersection of Brandywine Street? 
A. Yes. 

Q. What time, approximately, did this accident occur, 

Mrs. Braid? A. About 7:45. 
60 Q. Was anyone else in your car at that time? 
A. Yes, there were three other ladies. 


* * * * * * * * * 


Q. Who were these ladies, and if you can recall, where 
were they seated in your car? A. Well, the names are 
Miss Mary MeVarry, Mrs. Marion MacWhorter, and Mrs. 
Shields. 


. * * * * * * . * * 


Q. Now, Mrs. Braid, where were you with reference to the 
taxicab when you first had occasion to notice the taxicab? 
A. Well, I was driving south in the second lane on Con- 
necticut Avenue. 


* ° * * * * * * * * 


61 Q. Did you observe, or were you still in the second 
lane, when you observed the cab? <A. Yes. 
Q. What lane was it in? A. The second lane. 
Q. What if anything, did you see that cab do? A. I 
saw him suddenly cut sharply to the right in front 
62 of this bus somewhere about the center of Brandy- 
wine, or somewhere in that vicinity there. 
Q. Could you give us an estimate of the approximate 
speed of this cab that was going down the street in front 
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of your automobile? A. Well, as I recall I thought it was 
about 25 or 30 miles. 

Q. How about the speed relative to the bus? Could you 
tell us anything about the bus’ speed? A. Well, it was go- 
ing very slowly down the lane, as I recall, down the first or 
the west lane of the avenue. 

Q. Can you compare it with the cab’s speed? Was it 
faster or slower or about the same speed? A. It was 
slower than the cab. 

Mr. Bulman: The bus was slower than the cab? 

The Witness: Yes. It looked as if it might have stopped 
up a ways and just started off. I didn’t see it stop. 


By Mr. Roberson: 


Q. Can you tell us any more, Mrs. Braid, about the 
manner in which this taxicab turned to its right? Was 
it gradual or how did it turn? A. It looked like a very 
sudden, sharp turn to me in front of the bus. 


Q. Was there any exclamation from you or from any 

of the ladies in the car when that occurred? A. Well, 

63 I yelled, ‘‘Look at that cab,’’ something, I was quite 
excited when I saw the sudden change of lanes. 

Q. You say you referred to a sudden change of lanes; 
did the cab leave the second lane that it had been proceed- 
ing in? A. Yes. 

Q. Did you see any contact between the cab and the bus? 
A. Yes, I did. 

Q. Can you tell us something about the place of the 
contact between the two vehicles? A. Well,— 


* * . °. * s * * * . 


The Witness: When the cab cut in front of the 
bus, it appeared to hit the bus on the left front 
side and about the center of the cab. 


-_ * . * . . * * * s 


Q. On which side? A. On the right side of the cab. 
Q. Where was it in reference to the left front corner of 
the bus? A. Well, it was about in the center of it. 


40 


Q. I see. Now, what, if anything, did you notice about 
the course of the cab and of the bus after you saw this 
initial contact between them? A. Well, it seemed the 
weight of the bus was pushing on the cab so it began 
bouncing out kind of diagonally out into the second lane 
again. 

Q. What was the bus’ course after that? A. It kept 
rolling until it kind of curved off and hit the tree. 

Q. Where was the tree located that the bus hit? A. 
Just a little below the southwest corner of Brandywine. 

Q. Now, can you tell us anything about the distance, 
the approximate distance there was between the front of 
your automobile and the back of the taxicab? I know 
you didn’t notice it exactly but approximately at the time 
of the initial impact between the cab and the bus? A. 
Maybe forty or fifty feet behind. 

Q. And could you tell us approximately how close 

65 the right side of the cab was to the left side of the 

bus when you saw this sudden turn on the part of 

the taxi? A. Well, it was almost an immediate contact, 

it looked to me as if it swerved in front of the bus and 
he didn’t have time to stop. 

Q. By ‘‘immediate’’ you are speaking in terms of time; 
I am asking you, can you tell us approximately in terms of 
distance? Was it within an arm’s length or more or less 
or could you tell us about that? A. Well, it happened 
so fast I really don’t know. I don’t know about the 
distance. 

Q. Could you tell us anything about how much of an 
angle it was, Mrs. Braid, that the taxi made when it 
turned off into the other lane? A. How do you describe 
an angle? 

Q. Well, can you show us with your hands—let your 
right hand represent the bus and your left hand indicate 
the taxi. A. Well, the taxi was coming down the lane 
and suddenly cuts over in front— 

Mr. Davis: Can the record indicate the witness is de- 
seribing a right angle? 
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Mr. Roberson: I don’t think the witness indicated any 
right angle. Let the jury decide what angle it was. I 
have no further questions. Thank you, Mrs. Braid. 


* * * J * * * me * 
Cross Examination 
By Mr. Davis: 


Q. Mrs. Braid, how long have you been a licensed oper- 
ator of a motor vehicle? A. As long as I can remember. 

Q. Approximately the number of years? A. I guess 
twenty years or more. 


* * * * * * * * * * 


67 Q. What kind of car is your car? A. A 1955 
Pontiac. 
Q. Is that a two-door or a four-door? A. Two-door 
sedan. 


* * * * * * * * * 


72 Q. At the time you say you believed you observed 
the car a block north of Brandywine Street, the cab 
at that time going south in the second lane, how far be- 
hind it in the same lane was your car? <A. Well, I thought 
it was about forty or fifty feet but I’m no good judge of 
distance, but I would say approximately that much. 
Q. Then, did you follow the cab for that one block from, 
I assume it would be Chesapeake Street, to Brandywine at 
the same distance, forty to fifty feet? A. Well, I would 
say I was that far behind it when it cut in front of the bus. 
When it cut to the right. 
Q. When you were following the cab down Con- 
73 necticut Avenue, was there any increase or decrease 
in the space between you, between you and the 
cab? <A. I don’t believe I recall that. 
Q. What was your speed after you left Davenport Street 
with the two ladies you picked up? A. I should think 25 
or 30 miles. 
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Q. 25 or 30? A. I had just taken off from a stop so I 
would assume I was going about that speed. 

Q. As you were following this cab forty or fifty feet, 
did that distance appear to remain constant up until the 
point of the accident? A. There was such a short period 
there I never really gave it any thought. 

Q. Did you observe whether or not the cab had any 
passengers at that time? A. It did not. 

Q. I believe you told Mr. Roberson that this particular 
cab suddenly cut sharp in front of the bus about the 
center of Brandywine Street, did you not? A. That’s 
correct. 

Q. Now, where was the bus at that time with reference 
to the taxicab? A. They were very close. 

Q. Were they in different lanes or in the same 

74 lane? A. The bus was in the west lane and the cab 
was in the second lane, and the cab cut to the right 
about the center of Brandywine and it was such a short 
distance there I can’t estimate how many feet, but the two 


vehicles came in contact, it seemed to me, immediately. 


* * * * Sd * * * * * 


76 Q. Are you able to tell us, Mrs. Braid, at the 

time of this original impact that you have been de- 
scribing, where was the front of your car with reference 
to the rear of this bus. A. I was very close, but I don’t 
think I can estimate exactly. 

Q. And I believe you also told Mr. Roberson that the 
cab’s speed at the time of the original impact was 25 
to 30 miles an hour, and that— A. Approximately. 

Q. —and that the bus was going very slowly down 
the first lane, is that right? A. Yes. 


* * * ° * * * * * 


Q. You told Mr. Roberson that the cab appeared 
to hit the bus at the left front of the bus. A. That’s 
right. 
Q. And at the point of impact on the cab, that was about 
the center of the cab? A. About that. 
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Q. And due to the weight of the bus—youn said the bus 
then pushed the cab? A. I assumed it was because of the 
weight, but the cab went out in a direction like that, 
(indicating) kind of bouncing like effect. 

Q. The cab then began to bounce into the second Jane 
again? A. Well, diagonally there in that direction. 

Q. Did you at any time ever see this cab ahead of the 

bus before making this sudden curve to the right that 
you have told us about? A. I don’t think I did. 


By Mr. Davis: 


Q. Will you state for the record the color of your two- 
door car? A. Two tone gray. 

Q. And the lighter tone is the top? A. No, the body. 

Q. The body is the lighter tone? A. Yes. 


* * * * * * * 


Cross Examination 


By Mr. Bulman: 


* * * * * s * . . 


Q. All right. Now, inviting your attention to that 
particular morning, what was the condition of the weather? 
A. I think it was good. 

Q. Clear? Visibility was good? A. As I remember. 


* & * . * * * * * 


Q. As you recall. And then you noticed some- 
thing unusual about the taxicab, correct? And 
please don’t shake your head. A. Yes. 
Q. And then this cab cut in front of the bus, is that cor- 
rect? A. Yes. 
Q. And he cut so sharply that you noticed that, didn’t 
you? A. Yes. 
Q. Now, when he did that, did you notice whether or 
not his brake lights went on at that particular moment? 
A. I don’t recall seeing the lights on. 
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Q. All right. Did you notice whether or not—I 

88 will withdraw that question. When was it that you 

became conscious that there was a bus in the vicinity 

of Brandywine Street with respect to anywhere between 

Brandywine and the next street which is Chesapeake? A. 

Well, I remember there was a bus rolling along there. I 

can’t say exactly when it was I noticed it, but the cab cut 

in front of it, it cut so suddenly and sharply that I didn’t 
know how the bus driver could have avoided it and— 


* * * * * * * * * * 


Q. Tell us what you saw and not any of your thoughts 
that went through your mind, because that is dangerous. 
Now, as you were coming down and you saw this taxi- 
cab cut sharply, just before that time you said you saw 
a bus, is that right? A. Yes. 
Q. Now, this bus, at what speed would you say 
89 the bus was going? A. Well, it was just rolling 
along there. I don’t know how fast, but I don’t 
think it was going very fast. 

Q. Would you say fifteen to twenty would be a fair 
estimate? A. I should think so. 

Q. The taxicab you were following was going at 25 
miles an hour to thirty, isn’t that true? A. That’s right. 

Q. Now, did the taxicab up to the time it cut immediately 
in front of the bus ever diminish or slacken its speed as 
far as you were able to observe? A. No. 

Q. Your answer is no? A. No. 

Q. In other words, if I am correct in what you have 
said, the taxicab was in front of you forty or fifty feet 
going at 25 to 30 miles an hour without warning, it cuts 
in front of a bus, going between 15 and 20, isn’t that 
correct? A. Yes. 

* » * * ae * * * * . 
91 Q. You weren’t happy with him. I won’t tell him 


on you. 
Now, with respect to the taxicab, will you please tell us 
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first of all was the taxicab ahead of the bus when it started 
to make its sudden turn? A. I was driving my own car 
and I can’t say exactly where, but he had to eut sharply 
to the right and— 

Q. We are not interested— 

Mr. Roberson: Let her finish her statement. 

Mr. Bulman: That is not responsive. 

The Court: Mr. Reporter, read the question. 


(The pending question was read by the reporter.) 
The Witness: Well, I should think they were pretty 
close to parallel, 
* * * * * * * * * * 
Q. And I want to be most respective to you. My question 
was not how far in front of the bus was the taxicab, 
92 but was the taxicab in front of the bus at the time 


the taxicab made its sudden turn? A. It had to be 
at least halfway. 


Q. I don’t want to know about what had to be; I want 
to know what was it. 

The Court: He is asking you what you saw. Just tell 
him what you saw. 

The Witness: I saw the cub turn, cut sharply in front 
of the bus. Whatever the distance was I don’t know. 


. * * * ° * * * e * 


95 Q. After the two cars came together what part 
of the bus came in contact with what part of the 

taxicab? A. The left front side of the bus had hit the cab 
in the center. 

Q. When you say the left side you mean the left front 
of the bus? A. The left front. 

Q. At the corner? A. At the corner, 

Q. That was the initia] impact, is that right, between 
the two vehicles? A. That is the way I saw it. 

Q. We are only asking you what you saw. A. All right. 

Q. And after the bus struck the taxicab or vice versa, 
then what did you see happen to the taxicab? A. It just 
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began bouncing off in a diagonally, kind of a diagonal posi- 
tion, or something. 

Q. I don’t want to hurry you, but did the force of the 
two cars coming together cause the taxicab to be shoved 
aside to the side? A. I don’t know what caused it. 

Q. Did it come to the side? A. The cab? 
96 Q. Yes. A. Well, it was going off in a—it was 
just bouncing and I thought for a moment it was 
going to turn over, but it straightened up again. 


*. * * * * * * * * * 


Q. Iam sorry. Did you actually see the bus strike the 
tree? A. Yes. 

Q. And were you by the intersection at that time when 

that happened? A. Well, we were about even or 
97 somewhere right in the viewing distance of it. 

Q. Did you hear the noise of the crash when the 
bus hit the tree? A. Well, I don’t know how much noise 
we heard because we had the windows up, but we saw it. 

Q. You didn’t hear the crash of the bus into the tree? 
A. Did you ever ride in a car with a bunch of women 
witnessing an accident? 

Q. On the occasion in question, this particular date of 
October 29th, you actually had a grandstand scene of the 
bus going into that tree, isn’t that correct? A. I did. 

Q. And how close was your automobile to the bus when 
it struck the tree? A. We were just passing it. We were 
right in the general vicinity of it. I don’t know the exact 
position. 

Q. In other words, you were within feet of the bus at 
the time is crashed into the tree, isn’t that true? A. Yes. 

Q. And is it your testimony that you did not hear a large 
crash? A. Well, I heard some noise but when you say 
“large”? I don’t know what you mean about large. We 
heard a little noise, but everybody was talking in the car 
and describing the accident and talking about the accident, 
so I can’t give you a true statement there. 


Saree SS 
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98 Q. Were you at the rear of the bus at the time 
that the contact was made between the taxicab and 
the bus? Were you to the rear of the bus itself? A. I 
believe I was beyond it, behind it. 
Q. Do you understand my question? A. Because I 
had a clear view of it. 


* ” * ” * * ° * * * 


Q. Mrs. Braid, there is one point that I would 
like to clear up a little and that is this: This repre- 
sents the bus and this represents the taxicab, and they are 
to seale, based upon this map, which is a quarter of an inch 
to a foot. Now, your testimony is that—incidentally, how 
far from the west curb was the bus, would you say, 
traveling? A. I don’t know. 
Q. Was it near the west curb? <A. Yes. 
Q. It was in its lane? <A. First lane. 
Q. It wasn’t over in the second lane at any time? A. No. 


* » * * * * * * * 
Redirect Examination 
By Mr. Roberson: 


* * * * * * e * * 


Q. What was the time interval from the time you saw 
this taxi suddenly cut over in front of the bus into its lane 
and the time of the contact between the two? 

Mr. Bulman: I object. That question was asked. 


* * * * * * * * * 
The Witness: It looked to me almost immediately. 
I don’t know what to say in time element, whether 
it’s a minute or a second. 
* * * * * 
Mary C. McVearry 
called as a witness by and on behalf of D. C. Transit 
System, and, having been first duly sworn, was examined 
and testified as follows: 
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Direct Examination 
By Mr. Roberson: 


Q. Your name is Miss Mary C. MeVearry, M-c V-e-a-r-r-y? 
A. Yes, sir. 

Q. What is your address, Miss McVearry? A. 3806 
Military Road, Northwest. 

Q. Where are you employed? <A. Office of the Quarter- 
master General. 

Q. Where is that located? A. Second and T Streets, 
Southwest. 

Q. Were you so employed in October of 1957? A. Yes, 
sir. 

Q. How did you customarily get to work in the morning? 
A. Driving down with Mrs. Braid. 

Q. In whose automobile? A. Mrs. Ruby Braid’s. 

Q. Did you have an occasion, Miss MeVearry, to witness 
an accident between a bus and a taxicab at or near the 

intersection of Brandywine and Connecticut Avenue 


108 onthe 29th of October, 19572 A. Yes, sir, I did. 
Q. Where were you at the time of the accident? 
A. In Mrs. Braid’s car. 


* * * * * * * * * * 


109 Q. What lane of travel was Mrs. Braid’s auto- 
mobile in at the time of the accident you witnessed? 

A. Second lane. 

Q. Did you observe any vehicle in front of your car, 
Mrs. Braid’s ear? <A. Yes, sir. 

Q. What, if anything, unusual did you see it do? A. I 
assume you are talking about the taxicab? 

Q. Yes. Well, was it a taxicab that you saw in front 
of you? A. Yes, sir. 

Q. And was it a taxicab that later became involved in 
an accident? <A. Yes, sir. 

Q. What did you observe that taxicab do and where was 
it at the time? A. Well, I am not too good on distance, 
but I think it was about a quarter or a half block in front 
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of us, and, of course, in the second lane, going the same 
way we were. 

110 Q. Excuse me. Are those long or short blocks in 
there? A. Short blocks. 

Q. All right, go ahead. A. He suddenly swerved and 
seemed to cut in front of the bus. 

Q. In which direction did the taxi suddenly eut? A. 
To the right. 

Q. And where was the bus at that time? A. Near the 
intersection of Brandywine. 

Q. Speaking of the west curb line or the side of Con- 
necticut Avenue, could you tell us what lane of travel he 
was in? <A. The bus? 

Q. Yes. A. It was in the bus lane, which is right against 
the curb. 

Q. Did you hear any exclamation within your automobile 
when that occurred? A. Yes, sir. 

Q. What was said, in substance? A. Something like 
‘(look what that cab is doing.’’ 

Q. Did you actually see the impact between the bus and 
the cab? A. Yes, sir. 

Q. Would you please tell the jury approximately 
111 where on the two vehciles it appeared to you that 
the impact took place? A. Very near the front. 

Now, I am talking about impact—hitting the bus? 

Q. Yes, what part of the bus and what part of the cab, 
if you can tell us, came into contact? A. It looked like 
the right side of the cab went into the front of the bus. 

Q. Where was it with reference to the left front corner 
of the bus? A. Beg pardon? 

Q. Where was it with reference to the left front corner 
of the bus that the contact was? A. I would say a little 
behind the front wheel. 

Q. Now, what, if anything, did you observe as to the 
course of the bus after that occurred? A. Well, it seemed 
to still keep rolling and he veered, I thought, a little to 
the right. 
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Q. And where did it end up? A. In the tree. 

Q. Where was the tree located? A. On the other side 
of Brandywine. 

Q. How about the cab, what did you observe about it 

after the accident? A. Well, it seemed to stick for 
112. a while and then it rocked back and forth and then 
turned and went in a southerly direction. 

Q. Do you remember where it ended up after the acci- 
dent, the cab? A. It was practically, I think, in the second 
lane again. 

Q. Was it still in contact with the bus, or do you know? 
A. No, sir, there was a little separation there. 

Q. Can you tell us anything about the speeds of these 
two vehicles that you saw, the bus and the cab, at the time 
of this impact? A. Well, they both seemed to be going 
very slowly and it didn’t seem like anything could possibly 
happen. 

Q. Do you drive a car yourself? A. No, sir. 

Q. Was the movement of the taxi gradual when it turned 
over to the other lane or was it otherwise? A. No, I 
thought it was very sudden. 


* * * * ° 
Cross Examination 


By Mr. Davis: 
* * * * * . * * * 


113 Q. Where were you seated in the car? A. Right 
behind Mrs. Braid. 
Q. That would be on the left rear seat? A. Yes, sir. 


* * * * * * * * * 


119 By Mr. Bulman: 


* ° * * * * * * * * 


124 Q. In the intersection. Now, at the time that the— 
I withdraw that question. 

With respect to the front of the taxicab and the front 

of the bus, at the time that the taxicab made its sudden 
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turn in front of the bus, how far had the taxicab gotten 
before it made its turn? A. Well, as I said, I probably 
have answered incorrectly some place here. I didn’t say 
it passed in front of the bus. If I did, I didn’t mean that. 
It cut into the side of the bus, near the front wheel of 
the bus. 

Q. Now, did it hit behind the front of the bus? 
125. A. I think so. 

Q. And then after the contact was made, did any 
part of the front—any part of the taxicab hit around in 
front of the bus at all? A. Not that I know of. It seemed 
to stick on the side and rock back and forth. 

Q. Would you then describe it as a side-swiping of 
both vehicles? A. No, sir, because the cab went in too 
sharply. 

Q. The cab angled into the bus? A. Yes, sir. 


* * ” * * * * * * 


Q. Now, at the time the actual impact took place 


between the taxicab and the bus, was your car still 
to the rear of this taxicab—I don’t mean directly behind 
it, when I said to the rear I mean back of it? A. Yes, sir. 

Q. Now, when you were in that position and you saw 
the contact, did the bus—did you see any brakes go on in 
the bus at all, brake lights? A, Not that I am aware of. 
I don’t think he had time to do it. 

Q. Did you see any slowing down of the bus itself? A. 
Only when it stopped and hit the tree. 

Q. So, from the time the contact was made between the 
taxicab and the bus there was no slowing down of the bus 
itself? A. Well, I don’t know because the bus veered a 
little. It seemed to try to get into Brandywine Street. 


* * * * * * 2 * * * 
Q. Did you hear the noise of the crash of the 


bus into— A. I think we were all yelling at that 
time. No, sir, I don’t remember. 
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Marion MacWhorter 


called as a witness by and on behalf of D. C. Transit 
System and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Roberson: 
Q. You are Mrs. Marion MacWhorter? <A. Yes. 


” * * * * * * * * * 


128 Q. Where do you live, Mrs. MacWhorter? A. 
Richmond, Virginia. 

Q. Where do you work? A. Richmond Quartermaster 
Depot. 

Q. Where did you work in October of 19572 A. The 
Office of the Quartermaster General. 

Q. In what city? A. Washington. 

Q. And where were you living at that time? A. 4801 
Connecticut Avenue. 

Q. How did you customarily get down to work to the 
Quartermaster General’s office in October of 57% A. Mrs. 
Braid picked us up and drove us down. 

Q. She worked in the same office with you? A. She 
worked in the same office. 

Q. Did there come a time when you witnessed an auto- 
mobile accident involving a taxicab and a bus at or near 
the intersection of Brandywine and Connecticut Avenue 
on the 29th of October 57? A. Yes. 

Q. Where were you at the time of the accident? A. I 
was in the back of the car. 

Q. Whose ear? A. Mrs. Braid’s car. 


129 Q. Did anything happen to you in connection with 
entering Mrs. Braid’s automobile? A. Yes, I got 
some grease on my coat as I brushed the lock of the door 
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and I was disgusted and busily wiping this grease off my 
coat. 


* * * * * * * * * * 


Q. Once you got into that second lane, did you observe 
any vehicle ahead of the Braid automobile? A. No, I 
didn’t at that time because I had my head down. 

Q. Did there come a time when you raised your 
130 head? A. Yes. 

Q. What caused you to do that? A. Somebody 
in the car called out, ‘‘Look at that taxicab.’’ 

Q. And when you looked up, about how far was the 
Braid automobile behind the taxicab, approximately? A. 
I would judge a couple of car lengths ahead. 

Q. And what lane of traffic was the taxicab in at the 
time you looked up? A. Well, it was taking a sharp turn 
out of the second lane. 

Q. Out of the second lane in which direction? A. Toward 
the west, a little to the south, over toward the curb. 

Q. Did you see another vehicle? A. Well, of course at 
that time I saw the bus. 

Q. And where was the bus with relationship to this cab 
when you saw the cab make this turn? A. It was just 
about in the intersection there at Brandywine. 

Q. You don’t know whether it was a little short or a 
little into it? A. No, it was just in that vicinity. 

Q. Was this turn of the cab, that you saw, a grad- 
131 ual proposition or otherwise? A. No, it was not. 

Q. What did it look like, tell the jury? A. Well, 
it seemed to shoot over like this. We were going here and 
it sort of shot out of the lane and went over toward 
the curb. 

Q. Could you tell what the point of impact was on the 
two vehicles, the taxi and the bus? A. The righthand side 
of the cab, toward the front, seemed to hit the lefthand 
front side of the bus. 

Q. And then what happened? A. And with the impact— 
of course, I don’t know what caused it—the cab swung 
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around and sort of scraped and hit along the back part 
of the bus and the back righthand side of the cab. 

Q. And what course of travel did the bus take after the 
impact? A. Well, then that went over the curb and hit 
the tree. 

Q. Go ahead, excuse me. A. It just went off of the 
street there on to the curb and into the tree. 

Q. Did you see either of these vehicles hook up and 
drag the other down Connecticut Avenue? A. No, I did 
not. 


* * * * * 
132. Cross Examination 
By Mr. Davis: 


* * * * * * * * ° 


140 Q. How did the bus wind up into this tree? A. 
141 Well, it was near the curb, and I suppose—I don’t 

know whether the impact, or the bus at that point 
was trying to avoid any more of a collision. I couldn’t 
tell that because I was in the other car. 

Q. Did it appear to you that the taxicab, in colliding 
with the bus, knocked the bus into the tree? A. Well, 
it could have been that or it could have been that the bus 
just—the impact moved it over, or that the driver was 
trying to avoid further damage. 


* * * * * * 


By Mr. Bulman: 


* * * *. * * * * . 


142 Q. Just discussion of that. Now, you were busily 
trying to eradicate the spot? A. The spot. 

Q. And until someone said—made an exclamation, you 
weren’t paying any attention to the way in which, or the 
manner in which the vehicle was being operated, is that 
true? A. That is correct. 

Q. And when you looked up during the course of the 
exclamation you then saw the taxicab, which I think you 


379) 
have described as being about two car lengths ahead of 
the Braid car, the car in which you were riding? 
143 A. It appeared to be about that, yes, sir. 

Q. And at that time where was the taxicab with 
respect to the left side of the bus? How far away was 
it from the left side, if you can remember? <A. I can’t 
remember that. 

Q. Was there some distance, or was there daylight be- 
tween the right side of the bus—the right side of the taxi 
and the left side of the bus? A. It had just—when I 
looked up it veered over to the side there. Then it just 
happened very quickly when the collision took place. 


* * * * * * * * * « 


Q. How would you describe the contact that was 

made between the taxicab and the bus? Was it a 

crashing into or a kissing action or a side-swipe? A. I 

said it was a crashing action. That kissing was someone 
else put that in. 

Q. I see. Now, at the time that you first observed the 
taxicab and the bus, were they parallel to each other? A. 
No, not after the collision. 

Q. No, before. As you looked up and saw both vehicles— 
A. No, because the bus was drifting slowly down this 
inner lane and the cab was going over this way, so it 
wouldn’t be parallel. 

Q. How slowly would you say that the bus was going 
as the cab was going into it? A. I couldn’t judge exactly. 
It seemed to be going slowly down that lane when I saw 

it, but I couldn’t say. 
145 Q. The fact that it was going slowly made some 
impression on you, didn’t it? A. Uh, huh. I knew 
that there was no speeding. 


. * * . * * s Ld * * 


Q. Someone made an exclamation and then you 

looked up. How much interval of time was it 

from the time that the exclamation was made til the 
time that the two vehicles came in contact with each other, 
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would you say, to the best of your opinion or recollection? 
Do you understand my question? A. Yes, I understand it. 
It all happened so quickly that I couldn’t judge it in 
minutes or seconds. I remember that the cab was just 
getting out of that lane, going over this way. It appeared 
to be going over to the curb. 


* a * * a * * * 
149 George Titus 


called as a witness by and on behalf of D. C. Transit 
System, and, after having been first duly sworn, was ex- 
amined and testified as follows: 


Direct Examination 
By Mr. Roberson: 


Q. Will you state your full name, please? A. George 
Titus. 
Q. Where do you live, Mr. Titus? A. 3112 Leland 


Street, Chevy Chase, Maryland. 
Q. Where are you employed? A. Woodward & Lothrop. 
Q. In what capacity? A. I am Advertising Director. 
Q. We are inquiring about an accident between a bus 
and a cab that oceurred on October 29, 1957. Were you 
present at the time of this accident? A. I was. 
150 Q. Where were you, Mr. Titus? A. I was in the 
bus. I was seated about, I would say the fourth 
seat on the lefthand side of the bus near the window. 
Q. Where had you boarded the bus? A. At the Chevy 
Chase Circle. 
* * * * * * a * * . 
153 Q. Can you relate the speed of the bus on which 
you were riding on the day of the accident to that 
speed limit? Was it greater or less than 25 miles an hour? 


* id = * * * * * * * 


The Witness: I would say it was within the speed limit. 
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154 Q. Did there come a time when standing passen- 
gers got on the bus? A: Yes. 

Q. Now, how far did they extend up until the time of 
the accident—how close did they get to the front of the 
bus? A. I would say there were passengers no further 
forward than the normal white line. 


* * * * * * * * * * 
155 Q. Mr. Titus, did there come a time when you felt 
a change in the way the bus was being operated? 
A. Yes. 
Q. Can you tell the jury what you felt? A. My first 
sensation was that the bus swerved sharply to the right. 


156 Cross Examination 
By Mr. Davis: 


* = * * * * * * . 


159 Q. Where did you obtain the paper you were 


reading? At the terminal that morning? A. At 
the terminal. 


* * . * ” * * * * . 


Q. You were reading that, you say, all the way down to 
the time of the happening of this accident? A. I looked up 
oceasionally. 


* * * * * * * * * * 


Q. Did there ever come a time enroute south on 
Connecticut Avenue and before the happening of this 
accident when standee passengers were standing up directly 
opposite the driver in front of the white line painted by 
the Public Utilities Commission? A. To the best of my 

recollection there was nobody in front of that line. 
* * * * * ” * * * * 
Q. What caused the bus to swerve sharply to the 


right, if you know? A. What caused it to swerve 
sharply to the right? 
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Q. Yes. A. This taxicab. 

Q. You say that was the first sensation you had, when 
it was swerving to the right. A. You asked me what caused 
the bus to swerve to the right. I said the taxicab. 

Q. Do you know that or has someone told you that? A. 
No. I know that for a fact because when you look ouside 

after a bus has swerved and you see a taxicab against 
165 the bus you know immediately the taxicab is what 
caused the bus to swerve to the right. 

Q. Did you see this taxicab before you felt the swerve 
to the right? A. No, not to the best of my recollection. 

Q. How can you tell us, then, that the bus swerve to the 
right was caused by the taxicab? A. Well, after having 
driven a car for years there is a certain subconscious feel- 
ing you have with relation to spaces. When you see a 
cab that is against the bus and the bus has swerved to the 
right I think it is just a simply matter of cause and effect. 
It is just a matter of simple deduction. You automatically 
know that that cab is the reason for the bus swerving to 
the right. You just use the expression when the cab was 
against the bus. 

Q. Was there a contact at that time between the two 
vehicles?. A. I would say so. Yes. 

Q. You know that the cab was against the bus because 
you felt or saw a contact. A. I saw this cab against the 
bus. 


* . *. * * * * * ° 


166 Q. Did you see a contact? A. I saw a contact as 
I said; the front of the cab was parallel to the 

front of the bus. 

Q. The front of the cab was parallel to the front of the 
bus? A. That’s right. ; 

Q. Is that before or after this contact you are speaking 
of? A. After. 

Q. You saw them both parallel? A. That was after. 

Q. What happened then? A. You mean after the bus had 
hit the tree? 
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Q. No; after this contact between the two vehicles and 
you then saw the taxicab parallel with the front of the 
bus? A. These things happened almost simultaneously. 
As I say, the bus hit a tree. 


* * * * * 
167 Cross Examination 


By Mr. Bulman: 


* * * * * . * * * 


168 Q. And the motion of the bus, and I am speaking 

now of prior to any sudden swerving of the bus, 
led you to believe it was being operated within the speed 
limit? A. Yes. 

Q. And that there was nothing unusual about it or any 
swaying about it to cause you to apprehend any speed? 
A. No. 

Q. Would you say the bus may have been going less than 
25 miles an hour just before the swerve? A. I would say 
he was going less. 

Q. I realize this is only an estimate. Could you give us 
an estimate as to how much less than 25 miles an hour the 
bus was going? <A. I couldn’t tell you. 

Q. Would it be as low as 20, would you say? <A. It might 
be. 


A. I had the sensation the bus had stopped a block or 
so above Brandywine. 

Q. But from the last stop he made— A. I had no 

169 sensation he was slowing up before the accident. No. 


* * * * * * * * ” * 
171 + Further Cross Examination 
By Mr. Davis: 


Q. Mr. Titus, a few seconds before this incident occurred 
and considering the number of passengers then on the bus 
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both seated and standing could you see the bus driver from 
where yousat A. Yes. 

Q. And when you felt this swerve you have been talking 
about will you describe the actions of the bus driver? A. 
That’s pretty difficult to describe because the part of the 
bus that struck the tree was directly in front of the driver. 


172 Q. Just before you felt the swerve of the bus had 
you heard any exclamation by any other passengers 

on the bus? A. Not to my recollection. 

* * * * * * * * e 


173 James Bradley Thompson 


called as a witness by and on behalf of the D. C. Transit 
System and, after having been first duly sworn, was ex- 
amined and testified as follows: 


Direct Examination 
By Mr. Roberson: 


Q. Your name is James Bradley Thompson? A. Yes, 
sir. 
Q. Where do you live, Mr. Thompson? A. Route 1, Box 
450, Vienna, Virginia. 
Q. Where do you work? A. The Western Division, Wis- 
consin and Harrison. 
Q. For what company? A. D. C. Transit. 
Q. How long have you worked for the Transit Company? 
A. Three years. 
Q. What sort of job do you have with them? A. Bus 
operator. 
Q. Mr. Thompson, are you the bus driver who was in- 
volved in an accident with a taxicab on the 29th of 
174 October, 1957? At Brandywine and Cognecticut 
Avenue? A. Yes, sir. 
Q. What bus run were you on at that time? A. I was 
running L-7 down Connecticut Avenue ; limited. 


* ° Ld * * * * s 
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Q. On the 29th of October, 1957, Mr. Thompson, what 

was the number of the bus you were driving? A. 
5168. 

175 Q. All of the 1951 series of buses are the same 
size and capacity? <A. Yes, sir. 

Q. How many seated passengers do they carry? A. 
Forty-four. 

Q. What is the maximum permissible load that is painted 
on the front of the windshield of the bus? A. Seventy- 
one. 

Q. At the time of the accident did you have more or less 
than 71 passengers on the bus? A. Less. 

Q. Did you have all the seats taken at the time of the 
accident? A. Yes, sir. 

Q. Were there standees? A. Yes, sir. 

Q. Do you have a white line on the floor of your bus? 
A. Yes, sir. 

Q. Did you have passengers standing forward or in 
front of that white line at the time of this accident? A. 
No, sir. 

Q. Can you tell the jury, please, what was the last stop 
you made prior to the happening of this accident? A. The 

last stop was Cumberland Street. 
176 Q. Where did the accident occur? A. Down at 
Brandywine Street. 

Q. That’s how many blocks below Cumberland? A. Two 
blocks. 

Q. Are they long or short blocks? A. They are right 
short blocks. 

Q. Can you tell us approximately—I am sure you can’t 
remember exactly—how many passengers got on at Cum- 
berland Street? A. I believe there was four or five. 

Q. Had you completed your fare transactions or what- 
ever you had to do in connection with those boarding 
passengers prior to the time the accident happened? A. 
Yes, sir. 
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Q. At the time the accident actually happened were you 
talking to anybody? <A. No, sir. 

Q. Were you giving anybody transfers? A. No, sir. 

Q. What were you doing? A. I was—after I left Cum- 
berland I built up my speed to about 20 miles an hour. 

Q. Is there a bus stop at Brandywine? A. Yes, sir. 

Q. Did you intend to stop at Brandywine? A. No, 

sir. 
V7 Q. Why not? A. Because my bus was filling up. 
Q. Were there any people waiting at that Brandy- 
wine Street bus stop sign just north of Brandywine to 
board a bus? A. Yes, sir. 

Q. Still, you didn’t intend to stop for them? A. No, sir. 

Q. Did you alter the speed of your bus any as you went 
by these people who were standing by that bus stop? A. 
Yes. 

Q. What did youdo? A. Well, I put my foot on the brake 
before I got to the Brandywine stop; just slowed down 
some. 

Q. Could you tell us approximately the speed of your 
bus at the time you passed that bus stop? A. I would say 
around 15 miles an hour. 

Q. Were you watching the speedometer? A. No, sir. 

Q. Did there come a time at or near Brandywine Street 
where you first sighted a taxicab in that vicinity? A. Yes, 
sir. About when I entered that concrete strip; the bus 
stop zone, you know. 

Q. What concrete strip are you speaking of? A. That’s 
the one that they put for buses to slow down. 

* * ° * * * ° * * * 
178 Q. How wide is that strip, Mr. Thompson? A. It 
is about nine or ten feet. 

Q. Is it wider than the bus? A. Yes, sir. 


179 Q. Mr. Thompson, you say that concrete strip is 
nine or ten feet wide and that your bus was entirely 
on it; is that correct? A. Yes, sir. 


63 


Q. Did you ever leave that lane of traffic along the west 
eurb of Connecticut Avenue prior to the time of the acci- 
dent? A. No, sir. 

Q. When you first sighted this taxicab did you see it in 
person or did you see it indirectly? A. It was indirectly. 
I saw it in the mirror. 

Q. What mirror are you speaking of? A. The one you 
have on the lefthand corner of the bus. 

Q. Where was your bus at the time you first saw this taxi 
in the mirror? A. About at the end of the concrete strip 
I showed you. 

Q. Which end? <A. North end. 

Q. Was anything unusual in the appearance of that taxi- 
cab at that time? <A. No, sir. 

Q. In what lane of traffic was it traveling? A. He was in 
the second lane from the curb. 

Q. Can you tell us anything about its speed with 
180 regard to the speed of the bus? A. He was gaining 
on me slightly. 


Q. Was anything in the way it was proceeding at that 
time to indicate to you there was a hazard to you or your 
passengers? A. No, sir. 

Q. What did you do after seeing the taxicab in the 
mirror? Well, I had my foot on the brake and I kept my 
eyes straight ahead like you should do. 


* * * * * * s * * * 


Q. Did there come a time, after having seen it in the 
mirror, you saw it a second time? A. Yes, sir. 

Q. You saw it the second time. Did you see it in the 
mirror or directly? A. I saw it directly in front of me. 

Q. Where was it with respect to the bus at that time? A. 
Well, it was making a short—swerved right in front of 
me. 

Q. What did you do when you saw this cab swerving 

right in front of you? A. Well, I applied my brakes. 

181 Q. Was there time for you to get your brakes on 
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before you came into contact with the side of this cab 
that was swerving right in front of you? 


The Witness: No, sir. 


* * * * * * * . * * 


Q. What happened after your vehicle and the cab came 
into contact? What happened to your bus? A. 
182 Well, it sort of—it rocked the bus, jerked the bus 
hard to the right, and the cab sort of shuddered away 
from me, and—well, it just jerked the wheel out from my 
hands almost. I just couldn’t hold it. 
Q. Where did it go? Where did the bus go? A. Well, 
the bus went into the tree. 
Q. What tree? A. The one on the corner of Brandy- 
wine. 
Q. After the time of this initial contact did you try to 
control your bus? A. Yes, sir. I tried to hold it steady. 
Q. Were you able to do that? A. No, sir. 
Q. Is there a curb before you come to the tree? A. Yes, 
sir. 
° * ° * . * s e e ° 
183 Q. What part of your bus struck that tree? A. 
The left front corner. 


Q. Where was it with reference to where you, yourself 
were sitting? A. Right in front of me. 

Q. Were you injured in this accident? A. Yes, sir. 

Q. Were you hospitalized? A. Yes, sir. 


* ° * * * 2 * . * * 


184 Q. Will you tell us what time this accident oceur- 
red? A. 7:45 a.m. 
Q. How do you know it was 7:45 a.m.? A. It busted the 
watch on my arm. 
Q. After the accident were the hands of your watch 
broken or were they still in place? A. They were still in 
place. 
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Q. Pointing at what? A. 7:45, 

Q. Mr. Thompson, can you tell the jury how much of an 
interval there was, time-wise, between the time you saw 
this taxicab cut over into your lane and the time of the 
impact? A. Oh, it was a split second. 


* * * 7 * * * 
Cross Examination 
By Mr. Davis: 


Q. Now, you were shown an exhibit by Mr. Rober- 

son, D. C. Transit Number 3, which you identified, a 

concrete strip which you described as being nine to ten 
feet wide. A. Yes, sir. 

Q. Is that correct? A. Yes, sir. 

Q. Mr. Roberson didn’t ask you the length of that strip, 
Mr. Thompson. Are you able to tell us the length of that 
strip as it extends back north up Connecticut Avenue from 

the bus stop? A. I think it is about 90 feet. 
196 Q. Now, do you know where this 90 foot strip 
commences with reference to the extended north 
curb line of Brandywine Street?’ A. I would say— 

Q. How far north does the concrete start? A. Ten 

feet up. 


Q. So then you first observed this cab, according to your 
best recollection, a hundred feet north of the north curb 
line of Brandywine Street, right? A. Yes, sir, something 
like that. 

Q. At that time he was in—completely in the second lane 
of traffic and travelling parallel with your bus? A. Yes, 
sir. 

Q. How fast were you travelling at that time? A. I 
would say about 20 miles an hour. 

Q. And was the cab when you saw him running 
197 parallel to your bus at that time traveling faster or 
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slower than you? A. He was about keeping pace 
with the back end of my bus. 

Q. In other words he was traveling about the same speed, 
20 miles an hour? A. Yes, sir. 

Q. Now, as you both continued down this 100-foot 
distance to Brandywine Street, did the cab at any time 
gain on you? A. No, because I didn’t watch it until we 
got down almost to the accident, where the accident 
happened. 

198 For what reason did you slow down? A. I thought 
somebody might step out from that bus stop so I 
thought I’d better slow down a little. 

Q. You mean one of the prospective passengers that 
were waiting at the stop? <A. Yes, sir. 


* * * * * * * * * * 


Q. You then told Mr. Roberson on direct examination the 


second time you saw the taxicab it was directly in front 
of you, did you not? Just before the recess? A. Yes, 
sir, but what I meant by that was when he was— 

Q. Just answer my question. 


* * * * * * * * * * 


199 The Witness: Well, what I meant was when I— 
the second time I saw the cab, he was turning sharp 
to the right, in on me. 


By Mr. Davis: 


Q. Referring back a moment again to your testimony on 
direct examination by Mr. Roberson, I believe you told Mr. 
Roberson that when you first saw the cab back at the north 
end of this concrete strip shown in the photograph in 

Exhibit No. 3, the cab then was in the second lane 
200 of traffic, gaining on you, and was no hazard; didn’t 

you so testify before the recess? Yes or no. That 
the cab— A. What? 
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Q. That the cab was gaining on you and at that time it 
was no hazard, according to you? A. Yes, sir. 


* * * * * . J * * * 


Q. You were coming down in the curb lane? 
A. Curb lane, yes, sir. 


A. Yes, sir. 

Q. At the second time you saw the cab. A. Yes, sir. 

Q. Where was it then? A. That is when he was turning 
in front of me. 

Q. Turning in front of you? A. Yes, sir. 

Q. Now, did you have your foot on your brakes at that 
time? A. Just resting on there, yes, sir. 


Well now, at that point, when you were about at 
the north curb line, what was your speed? A. I’d 
say about 15 miles an hour. 

Q. About fifteen. 

Well then, with your foot then resting on the brake when 
you saw this cutting or veering, or swerving, whichever 
it be, of the taxicab, did you then apply your brakes force- 
fully, having your foot already on them? A. Yes, sir. 

Q. What effect, if any, did that have on your bus? 
A. Well, it slowed it down as well as I remember. 


* * . * * * * * * 


Q. Were you looking straight ahead at all times? 
A. Yes, sir. 


* * . . * * * * * 


Q. Was this cab at any time ever ahead of your 
bus that morning, Mr. Thompson? A. No, sir. 
Q. First time you ever saw it it was alongside of you? 
A. Yes, sir. 
Q. And then cutting in front of you? A. Yes, sir. 
Q. What part of your bus came in contact with what part 
of the taxicab? A. Left front corner of the bus about, 
I think it was right above the rear wheel of the cab. 
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Q. You say the left front corner of the bus? A. Yes, sir. 

Q. Referring now to the body of the bus or the bumper 
of the bus? A. Well, the whole front corner. 

Q. The whole front corner; and that came in contact with 
what part of the taxicab initially? A. As well as I re- 
member, somewhere along the right side. 


* ow J * * + ad * * * 


209 Q. What happened to the two vehicles after they 

came into initial contact with each other? A. Well, 
I got a terrible jolt out of it and the taxi sort of veered 
around and straightened out and stuck along the side of the 
bus. 


Q. What was it that you claim jerked the wheel out 
of your hands? A. Just the blow, I reckon. 

Q. And I assume you refer to the steering wheel; is that 
right? A. Yes, sir. 


Q. Did you have both of your hands on the steering 
wheel? <A. Yes, sir. 
Q. When this occurred? A. Yes, sir. 
Q. Did you have it firmly gripped? A. Yes, sir. 


Q. Now, traveling at a speed of 15 miles an hour, 
or 20 miles an hour, under emergency conditions on 
a dry street, with a grade of no more than three-point-five, 
as is the case with Connecticut Avenue at that point, in 
what distance could you have brought that particular bus 
to a stop? 
Mr. Roberson: Your Honor, I object to that on the 
grounds that it would have been a reaction time in between 
the time this man cut over in front of him to the 
215 time that the message could go from his brain to 
his foot to do anything about it. 
Mr. Davis: I’ll include that in the question. 


s s s * Sd * * 


69 


Q. Including the reaction of a normal healthy competent 
driver, in what distance could you have brought that bus 
to a stop? 

The Court: Do you understand the question? 

The Witness: Yes, Ma’m. 

I think that it startled me when it shot right in front of 
me like that and getting that jar on the right—left front 
corner and—but I applied my brakes. 


* * * * * * * 
223 Cross Examination 
By Mr. Bulman: 


. * * * * * * * 


Q. You were experienced with traffic conditions 
generally on Connecticut Avenue in the morning, I 

take it? <A. Yes, sir. 
Q. And isn’t it true that up and down Connecticut 
Avenue as you travel there is ‘a number of taxicabs that 


go along there looking for passengers in the morning, pick- 
ing up passengers? A. Yes. 


Q. And you knew, by virtue of your experience as 
227 =a driver, that you have to anticipate those cabs 
coming in front of you when they swerve to the 
curb to pick up the passengers isn’t that true? A. Well, 
they don’t usually run into the front corner of a bus. 
Q. They don’t come in front of the bus to pick up pas- 
sengers? A. They do, but they don’t cut you off short. 


* * . * * * * * Ld * 


Q. You still continued down number one lane from 
Cumberland Street to Brandywine Street, correct? 
A. Yes. 
Q. All right, sir. And you were going I think, twenty 
miles an hour? A. Yes, sir. 
Q. And you had your foot on the brake, as you 
231 were coming down, is that correct? A. Resting on 
the brake. 


70 


Q. Well, did you brake it on your way from Cumber- 
land down to Brandywine at various times? A. Just one 
time when I slowed up for Brandywine, the Brandywine 
stop. 

Q. But you were resting your foot on the brake? A. 
Yes, sir. 

Q. So the momentum of the hill after you got over 
Everett Street is what was carrying the bus, isn’t that true? 
A. That’s right. 

Q. You had your foot on the brake so if you had to stop 
you could just shove down? A. Yes. 


* * * * * * * * * * 


233 Q. Now, there came a time you found yourself at 
the north end of that platform, which is a 100 feet 
from this north curbline, and then you told us yesterday 
that you saw this taxicab, which was about four feet behind 
the front of the bus, is that correct? Four feet to the rear 
of the bus? <A. Four feet to the rear? I don’t know 
whether I said four feet from the front, or was that the 
backend of the bus. Somewhere along the side of it. 


* * * * * * * * * * 


234 Q. Any reason why you were proceeding past 
the stop, so that the passengers that were waiting 
would be a hazard to you and might step out when you 
had all this area here clear so you could pull away from 
the curb? A. Well, I was just watching my driving going 
down the street. 
Q. There was no reason why you couldn’t pull out, was 
there? A. Yes, because the cab was alongside of me. 


236 Q. The first time you looked into the mirror and 

saw the taxicab three or four feet behind the front 

of your cab—incidentally, how far from the front do you 

sit, is your seat back from the front of the bus? A. About 
three feet. 

Q. And this taxicab, when you looked in your mirror, 
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was then almost adjacent to where you sit, where you were 
sitting, wasn’t it three or four feet behind the front 
237 of the bus, isn’t that true? A. Well, I couldn’t see 
the cab up beside me. I could see him in my mirror. 

Q. When you looked in your mirror for the first time, 
and saw this taxicab how far was the right side of the 
taxicab from the left side of the bus at that particular 
moment? A. Well, I would say three feet; something 
like that. 

Q. And then you continued to pace along? A. Yes. 

Q. Now, as you were driving along, when you first saw 
him, you were aware or conscious, were you not, of the fact 
that that taxicab was beside your bus, weren’t you? A. 
Yes, sir, I knew he was there. 

Q. And, as a matter of fact, as you proceeded parallel 
with one another down the street, didn’t the taxicab gain 
on you and go ahead of your bus? A. Yes, sir, when I 
entered Brandywine Street. 

Q. Now, as you approached this stop sign at Brandy- 
wine Street and you were proceeding together, you slowed 
your bus up, did you not, momentarily? A. Yes, sir. 

Q. And when you slowed up this taxicab then gradually 
went ahead of you, didn’t he? A. No, sir. 

Q. He slowed up, too? A. He must have because he 

didn’t pass the bus. 
238 Q. You had checked to see if any people were 
going to step out into the street, hadn’t you? A. 
Yes, sir. 

Q. After you checked you then looked ahead of you, 
didn’t you? <A. Yes. 

Q. When you looked ahead of you, you didn’t see this 
taxicab then come in front of you? A. No, sir, not until 
we entered the intersection. Then he swerved— 

Q. All the time you were driving you never noticed him 
again until you entered the intersection? A. That’s 
correct. 

Q. And after you entered the intersection where about in 
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the intersection was it that you saw the taxicab for the 
second time? .A. When he was right on the left front 
corner of the bus. 

Q. Where was the front of your bus at that time? A. 
Just entering the intersection. 


239 Q. And then what did the taxicab do? A. Swerved 
right into me. 


* * * s * * . * * * 


Q. Now, sir, when the two vehicles came together, was 
there a powerful blow or crash, the initial crash? 
240 <A. Yes, sir, it was a hard jolt. 

Q. A hard jolt. And when he swung in front of 
you this way you had your foot on the brake, did you not? 
A. Yes, sir. 

Q. And did you jam your brakes in because there was 
an emergency in front of your face? A. Yes. 
Q. Did you jam it in with all your might? A. Yes, sir. 


Q. And what happened to the taxicab? A. Well, it sort 
of jarred away from the bus. 

Q. It was knocked to the side, was it? A. Yes, sir, it 
sort of straightened out and came back out in the second 
lane. 


241 Q. Now, when did you apply your brakes? A. 
Well, sir, when I saw the taxicab in front of me. 

Q. Is it fair to say that as soon as you saw the taxicab 
in front of you, you put the brake on with all your might? 
A. I don’t remember if I bumped him first or whether I 
had them on before I hit him or not. 

Q. Let me ask you this: is it fair to say that as soon as 
you apprehended danger or that you saw that the taxicab 
was going to be dangerous to your bus, you put on your 
brakes? Didn’t you do that? A. Yes, sir, I sure did. 


s * * s * s . * * . 
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242 Q. The first thought is to slow that bus down, isn’t 
it, to see if you can avoid colliding, isn’t that right? 
A. Yes, sir. 

Q. And you did it in this case, didn’t you? A. I don’t 
know if I hit the cab before I put the brake on real hard 
or not. 

Q. As soon as you put the brakes on, as soon as you get 
the brakes on, you put them on, don’t you? A. Yes. 

Q. You put them on hard, did you not? A. Yes, sir. 

Q. And at what speed would you say—I withdraw that 
question. At what speed would you say just before the 
contact was made between the cab and your bus, your bus 
was going? A. I would say about eighteen miles an hour. 

Q. And then when you put your brake on, when you 
apprehended the danger that slowed your bus down, did 
it not? A. I didn’t get your question. 

Q. When you put your brake on, that slowed your bus 

down, didn’t it? A. Yes, sir, but like I said, I don’t 

243. know whether I bumped the taxi first or not. 
Q. Irrespective of whether you bumped it first, 
there came a time you did apply your brakes? <A. Yes, sir. 

Q. And that slowed your bus down, didn’t it? A. Yes, 
sir. 

Q. What speed would you say you were going at the time 
your bus struck the tree? A. I wouldn’t know. I couldn’t 
have been going too fast. 

Q. Three or four miles an hour? A. I wouldn’t know. 


* * * * * * * * * 


Q. Would it be less than ten miles an hour when you 
struck the tree? A. I imagine it would be, yes, sir. 


* * * * * * * s o * 
246 Q. At the time the taxicab cut in front of you 

what distance separated the front of your bus and 
the side of the taxicab at the time he cut? A. I would 
estimate two feet, something like that. 
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247 Q. Now, you say when your cab, or rather your 
bus came in contact with the taxicab, as indicated 
here, there was a terrific jolt? A. Yes, sir. 

Q. Did that particular jolt itself, did that throw any of 
the passengers standing on the ground near you? A. Not 
that I know of. I was trying to hold the bus and keep it 
straight. 


* * * * * * * * * 


253 Mr. Roberson: (At the board.) Your Honor, I 
wish the record to show that according to the scale 

map it is 42 inches from the south curb of Everett Street to 
the north curb of Brandywine Street. The scale is 40 feet 
to an inch. That would be 1680 feet. 

May the record so show? 

The Court: Yes. 

Mr. Roberson: I have some traffic regulations. May I 
take those up at the bench? 


* * * * * * * * * s 


255 The next one is Section 32(a) referring to driving 
on the roadways laned traffic. 


‘Whenever any roadway has been divided into two or 
more lanes for traffic the following rules, in addition to all 
others shall apply. A vehicle shall be driven as nearly 
as practicable entirely within a single lane and shall not 
be moved from such lane until the driver has first ascer- 
tained such movement can be made with safety.”’ 

* ° * te * A 2 . * se 
258 The Court: I do not believe that this comes 

within that because it says where it is devided into 
two or more clearly marked lanes for traffic. I do not 
believe that that applies here. 


* * * * * * * * * s 


260 Mr. Roberson: Ladies and gentlemen of the jury, 
at the time of this accident there was in effect the 


Traffic and Vehicle Regulations of the District of Columbia, 
two of which I wish to introduce in evidence. 

The first is Section 27(a) on overtaking a vehicle on the 
left. 


“‘The driver of a vehicle overtaking another vehicle pro- 
ceeding in the same direction shall pass to the left 
261 thereof at a safe distance and shall not again drive 
to the right side of the roadway until safely clear 

of the overtaken vehicle.’’ 
The last traffic regulation I wish to read is Section 39(a). 


-_? * 


The part I am relying on is: 


‘No person shall turn a vehicle to enter a private road 
or driveway or otherwise turn a vehicle from a direct 
course unless and until such movement can be made with 
reasonable safety.”’ 


. * * * * * 


263 Harry Gold 


called as a witness by and on behalf of Independent Taxi 
Owners Association, and, having been first duly sworn, was 
examined and testified as follows: 


Direct Examination 
By Mr. Davis: 
* . . * * * + a * 


Q. State your full name. A. Harry Burnett Gold. 
Q. Where do you live? A. 8500 New Hampshire Avenue, 
Silver Spring, Maryland, Langley Park Section. 
* * * * * * . * . 
Q. What is your occupation? A. Taxicab driver. 


s * * * * * * * * 


Q. What particular kind of cab or what association do 
you belong to? A. Diamond Cab. 
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Q. Are you what is known as an associate member of 
the Independent Taxi Owners Association? <A. Yes, sir. 


Q. Directing your attention to Tuesday, October 29, 1957, 
were you operating your cab on that morning in the course 
of your business? A. Yes, sir. 

Q. And about 7:45 a.m. that morning were you in 
265 the vicinity of Connecticut Avenue and Brandywine 
Street? A. Yes, sir. 

Q. At that time did you witness an accident involving 
another Diamond cab and a D.C. Transit bus? A. Yes, sir. 

Q. Where were you at the time this accident occurred? 
A. I was in the second lane of the street behind a Buick 
ear that was directly behind the taxicab. 

Q. And which direction were you proceeding? A. I was 
proceeding down toward Albemarle Street. That would 
be south, if I am not mistaken. 

Q. On Connecticut Avenue? A. On Connecticut Avenue. 

Q. And you were in the second lane? A. Yes, sir. 

Q. The second lane from the west curb of Connecticut 
Avenue? A. The second lane from the west curb of Con- 
necticut Avenue. 

Q. You say you were proceeding behind another vehicle? 
A. Yes, sir. 

Q. What kind of car was that? A. A Buick. 

Q. Before any accident occured did you see the other 

Diamond eab which was ultimately involved in this 
266 accident? A. Before I saw him he was stopping 

there for a light but I saw him when I got up to 
the street light. 


The Court: * * * 

Did you see the collision? 

The Witness: Yes, I did. 

The Court: Where were you at the time? 

The Witness: I was in the second lane from the curb. 


You see, the bus lane is the first lane and the one next to 
that one. 

The Court: And you were behind— 

The Witness: (Interposing.) Behind a Buick car and 
the taxicab was in front of us both. 


267 By Mr. Davis: 


Q. In what lane, Mr. Gold, was the taxicab involved in 
the accident you refer to? A. He was partially in the first 
lane and partially in the second lane. 

Q. Ahead of the Buick and your car? A. Ahead of the 
Buick and my car. 

Q. Did you see the bus involved in this accident before 
the collision? A. Yes, sir. I saw it at Davenport Street 
because I was trying to make a right to the curb because I 
had to get over to Albemarle Street to pick up— 


Q. Did there come a time before this accident when this 


bus passed you? A. Yes, sir. 
Q. On what side of your cab did it pass? A. He passed 
the right side of my cab. 
Q. He passed you on the right? A. Yes, sir. 
Q. How fast were you traveling at that time? A. How 
fast was I going? 
268 Q. Yes. A. I was going around 30 miles an hour. 
Of course, you are allowed 30 up there. 


Q. Mr. Gold, I believe you said at the time the bus passed 
you, you were going 30 miles an hour? A. Yes, sir. 

Q. How fast was this bus ahead of you in the 

269 second lane proceeding?’ A. We were going about 

the same speed. 

Q. At what point on Connecticut Avenue did the bus 

pass you? A. About—let me see—Chesapeake—about, I 
will say, maybe between Chesapeake and Davenport. 
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Q. Between Chesapeake and Davenport? A. Between 
Chesapeake and Davenport when he passed me. 


* * * * * * ° * * * 


270 Q. After the bus passed you what happened? A. 
It wasn’t seconds when I heard a accident but I 
didn’t think it was the bus but all of a sudden the bus 
twitched and I saw it hit up on the curb. 
* * os * * * * * * * 
274 Q. Mr. Gold, from the time this bus passed you 
at the point between Davenport and Chesapeake 
Street up to the time of this accident, did it ever slow down 
before the accident? A. The bus slow down? 
Q. Yes. A. I don’t think so. 
Q. You had him under observation; didn’t you? A. 
Yes, I had him under observation but I couldn’t tell if he 
slowed down his speed. 


= * * * * * * 
Cross-Examination 
By Mr. Roberson: 


* * * * * * * * * * 


280 Q. Mr. Gold, you say as you were driving down the 
street you were behind a Buick automobile? A. Yes, 


sir. 

Q. How far behind it were you? A. Well, about three- 
quarters of a car length. 

Q. What color was it? A. What color was the Buick? 

Q. Yes, sir. A. It was—the color was green. It was a 
special Buick and that color green they have—I think it is 
green or light turquois blue and the top was white. 

Q. You are familiar with the various makes of auto- 
mobiles? A. Yes, sir. I see them on the street so much. 

Q. Were you close enough with your vision to read the 
emblem on the back of this car as to what kind of auto- 
mobile it was? A. Yes, sir. The word Special big over the 
trunk lid. 
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Q. What did the word Special mean to you? 
281 <A. The Buicks—that was their model. They made 
two models that year and one was a Special, a smaller 
one, and one was a larger one. 
Q. And what year are you speaking of? A. I am speak- 
ing of a 19—it looked to me to be a 1953 model. 


Q. Could you tell me how many people were in there? 
A. Yes. There were two in the front seat. Man and wife. 
Man and woman. Excuse me. 

Q. Was there any other vehicle ahead of that one, be- 
tween it and this Diamond cab that was involved in the 
accident? A. No. 

Q. So there were just three vehicles lined up there in 
the second lane of traffic? A. Yes, sir. 

Q. In the front was the Diamond cab involved in the 
accident. A. Yes. 

Q. Number two was the Buick automobile with 
282 the man and woman in the front of it? A. Yes, sir. 

Q. And number three was Mr. Harry Gold; is that 
right? A. Yes, sir. 


Q. You could not see through this Buick automobile and 
see any contact with the bus and the Diamond cab; could 
you? A. The Buick didn’t have no contact. 
283 Q. Thank you, sir. I know it didn’t, but the Dia- 
mond cab did and the Buick was between you and the 
accident with the bus, so you couldn’t look through the 
Buick and see the point of contact between the bus and 
the Diamond cab that was ahead of the Buick; could you? 
A. No. 


Q. You have never been interviewed by anybody? A. 
No, sir. I gave my testimony ‘to the girl at the Diamond 
Cab and they never interviewed me. In fact, I got a little 
hazy and today they gave me a piece of paper to bring 
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back my memory. Three years is a long time to re- 
284 member exactly what is what. 


. os . * * s * 


288 Christine J. Mattern 


called as a witness by and on behalf of the defendant, 
Independent Taxi Owners Association and, after having 
been first duly sworn, was examined and testified as fol- 
lows: 
Direct Examination 
By Mr. Davis: 


Q. Mrs. Mattern, would you state your full name to the 
Court and jury? A. Christine J. Mattern. 

Q. Where do you live? A. 6135 Thirtieth Street, North- 
west. 


. * * s s * * * 


° 
289 Q. Mrs. Mattern, directing your attention to the 


morning of Tuesday, October 29, 1957, did you have 

occasion to be a passenger on the bus involved in the acci- 
dent about which we have been inquiring for the last three 
days? <A. I did. 

Q. Where did you board this particular bus? <A. At 
Connecticut Avenue and Nebraska. 

Q. Incidentally, I believe you are the same Christine J. 
Mattern, are you not, who is the plaintiff in Civil Action 
No. 327-59 against the D. C. Transit System? A. I am. 


° ° . * ° s * e Ld * 


290 Q. When you got on at that point, can you state 
whether or not the bus was full then? What was its 
condition as to passengers? A. It was crowded. 
Q. Were there any seats available when you got on at 
that point? <A. No, sir. 
Q. Do you recall at this time where you stood when you 
became a passenger on the bus? A. Yes, sir. 
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Q. Where was that? A.I stood right behind the bus 
driver and held on to the first pole. 


* * * * * . a * * s 


Q. As the bus then started up from Cumberland 

Street stop will you tell us whether or not you 

remember the bus on which you were riding swerving in 

either direction; that is, to the right or left? A. No, I 
do not. 

Q. Do you recall in what line of traffic you proceeded 
south from the Cumberland stop? A. I would say the curb 
lane. 

Q. Just prior to the happening of anything unusual that 
morning, Mrs. Mattern, I am referring now to this accident, 
did you overhear any statement made by any other pas- 
senger on the bus in your vicinity? A. Prior to it? 

Q. Yes. A. No, I did not. 
293 Q. Did you ever see the taxicab that was involved 
in this accident prior to the actual accident? A. No, 
I did not. 


Q. Did you ever see any vehicle pass the bus that morn- 
ing as it was going south? A. I don’t think so. 


* . * * * * * * * * 


Q. At the moment of the actual contact between the bus 
on which you were riding and the taxicab that later turned 
out to be involved in this accident, can you tell us what 
parts of the two vehicles came together, came together, 
came into contact initially with each other? A. When a 
sort of jolt came they were right alongside each other. 
I was looking right down on the cab from where I was 
standing. 

Q. As you were looking down on the cab, what, if any- 
thing, did you notice in particular with reference to the 
right rear of that cab? A. Do you mean the position? 

Q. Yes. What action did you notice was taken as a 

result of the impact? A. You see, when I got on the 
294 bus there, I stood at that first pole. After I made 
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the remark about the people moving back somebody 
must have heard me because a few people moved and 
I changed my position from the first pole to the second 
pole which was at the end of the two seats and I would 
say that the cab in that relation was just to the front of 
that seat, you know, just at the front of the bus. The whole 
eab was right there. 

Q. As a result of the contact between the bus and the 
taxicab, did you ever observe the right rear of the cab 
being lifted up off the street? A. Yes. The right side 
of the cab looked to me like it was lifted against the bus. 
That was my idea of it. 

Q. After that, what happened with respect to the two 
vehicles? A. The bus veered to the right. 

Q. What happened to the taxicab? A. I wouldn’t know 
because I went out like a light. 

Q. Immediately after this contact between the two ve- 
hieles and this lifting up, as you describe, of the right 
rear of the eab, didn’t you hear any exclamation by any 


other passenger at the rear of the bus? A. Just one. 
Q. Male or female? A. It was a deep voice. A man, I 
would say. 
Q. What did he say? A. He said, ‘‘My God, 
driver, what are you doing.’’ That’s all I remem- 
ber until I woke up. 


° + * * 
Cross-Examination 
By Mr. Roberson: 


* ° * * ° * * * * 
297 Q. Up until the time of the accident, so far as you 
were aware, the operation of the bus was perfectly 
normal and ordinary? A. Yes, we were going along 
ordinary. 
Q. And it it was in the curb lane of traffic? A. Yes. 


* * J * » * * ° 
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298 Q. In other words, you were not paying sufficient 

attention to the outside of that bus to take notice 
if any of them passed you; is that right? A. I was just 
looking out and a very, very few people passed. 

Q. You are not answering my question. Can you tell me, 
then, if any cars passed there or if it was completely vacant, 
that lane beside you, that lane all the way down to the 
scene of the accident? A. No, I wouldn’t know if any 
passed. 


* * * oe . * ak * * * 
299 Q. It appeared to you that the right wheels of the 
taxicab were off the ground? A. Slightly. 
* * s * . * * . * 
Q. You are not distinguishing between the right 
front and the right rear; are you? You just saw 
the right side of the car. A. The right side of the car. 


307 Cross Examination 
By Mr. Bulman: 


. . * * * * * . 

Q. Now, I think you said something about the 

bus and the cab being together, or parallel, and that 

the cab was lifted up on its side; isn’t that true? A. Well, 

the right side of the cab was like that (indicating with toy 

cars). 

Mr. Roberson: Let me describe that for the record. I 

think the lady indicated the cab was on its two left wheels. 
Mr. Bulman: Yes, tilted. I’ll ask her about that. 


+ * * e * * * s * 
311 Recross-Examination 
By Mr. Roberson: 
* * ° * * * . * * 


Q. You say you felt no initial impact or crash between 
the bus and the cab? A. I did not. 
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Q. As a matter of fact, you didn’t even feel the 
crash between the bus and the tree, did you? A. No, 
I didn’t. 

*. * * * 
Recross-Examination 
By Mr. Bulman: 


Q. Mrs. Mattern, you didn’t feel the bus hit the tree be- 
cause you were knocked unconscious; isn’t that true? A. 
That’s true. 


William Wartield Ross 


was called to the stand as a witness by counsel for the Inde- 
pendent Taxi Owners Association and, having been first 
duly sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Davis: 


Q. State your full name for the record. <A. William 
Warfield Ross. 
Q. Where do you live? A. 2500 Wisconsin Avenue, 
313 Northwest. 
Q. And what is your occupation? A. I am a 
lawyer. 
Q. Are you engaged in the private practice of law in this 
city? A. Yes, I am. 


* * * * * * * * * > 


314 Q. We have been inquiring into an accident in- 

volving a D. C. Transit but and a taxicab on the 
morning of October the 29th, 1957. Were you a passenger 
on that particular bus, Mr. Ross, that morning? A. I don’t 
recall the date. I do recall that some time in the fall of 
1957 I was a passenger on a bus that was involved in an 
accident. 
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Q. Where did that occur? What intersection? A. It 
occurred just beyond the intersection of Brandywine and 
Connecticut. 


Q. Well, now, do you recall at this time where you 
boarded that particular bus that morning? A. I 
boarded it in front of my apartment house, which was— 
I have forgotten the name of the street, but it is a few 
blocks south of Nebraska Avenue. That would be north 
of Brandywine. 


Q. That would be the Ellicot Street stop, would it not? 
A. I believe so. 

Q. You boarded the bus at that point. Will you state to 
the Court and jury what was the condition of the bus as to 
the number of passengers then on it? Was it loaded or 
empty? A. It was not empty. It was some time ago but, 
to the best of my recollection, there were some people on 
it, and a considerable number got on after that. 

Q. Do you recall when you got on, Mr. Ross, whether or 
not you were able to obtain a seat? A. No, I had to stay 
in the forward part of the bus. It was fairly crowded. 

Q. Do you recall where you were standing? <A. I 

316 was standing close to the driver when I got on, and 

I think I stood on the steps of the bus for a while, 

the lower step, after the door closed, and then I moved up 

and I was standing—well, at the time of the accident I recall 
that I was standing just to the rear of the white line. 


* * * * * s * . * * 


Q. Mr. Ross, as your bus was proceeding south on Con- 
necticut Avenue that morning, could you see out of the front 
of the bus, from the way you were standing? A. Well, 
my view was obstructed but I could see a little bit because 
I actually saw the tree and I believe there was some kind of 
sign, or something else, there. I saw us coming into that 
just out of the corner of my eye. 
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Q. Just prior to the time the bus on which you were 
riding collided with the tree, did you see any other south- 
bound motor vehicles on Connecticut Avenue? <A. No, I 
did not. 


* bad * * * . ° * ad * 


317 Q. Were you in a position to form an opinion as 

to the estimate of this bus as it was going south, and 
particularly just before the accident? A. A rather rough 
estimate. 

Q. What is your rather rough estimate? A. Between 25 
and 35 miles an hour. 

Q. Now, just immediately before the collision, will you 
tell us whether or not this bus was decelerating or accelerat- 
ing? A. My recollection is that because of the sound of 
the motor in particular, and the sensation that the bus 
was accelerating shortly before the collision— 


319 Cross-Examination 
By Mr. Roberson: 


Q. Mr. Ross, where you were standing on the bus would 
not have interfered with the bus operator’s vision of a 
vehicle cutting over from the second lane into the curb lane, 
would it? 


s . * * * . & * * ° 
320 The Witness: Yes, I understand it. I was stand- 

ing by a stanchion, the forwardmost stanchion to- 
ward the door of the bus. To the best of my recollection, 
I was beyond the door entrance, which is to say the white 
line. 


By Mr. Roberson: 


Q. You mean in back of it? A. Yes, towards the rear of 
the bus, because I was holding onto that stanchion and the 
stanchion bent with my hand at the time of the impact and 

sent me forward. I never actually lost hold of it 
321 but it bent in a considerable angle. 
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Q. Then, to answer my question, from where you 
were standing you would not have interfered with the 
vision of the bus operator of a vehicle coming in from the 
left side of the bus, would you? A. A vehicle coming in 
from the left side of the bus? No, I could not have, because 
I was to the right and somewhat to the rear of the op- 
erator. 

Q. And where was this lady standing, that you said there 
was one lady in front of the white line? Where was she 
standing? A. I really only noticed her at the time that I 
hit her, and afterward. And since I went forward and I 
struck her—I might say that I think my striking her re- 
sulted in my not being injured—I deduced from that that 
she was in front of me, between me and the front part of 
the bus, and I recall seeing her there after the accident. 

Q. Do you recall the bus veering suddenly to the right 
before it hit the tree? A. I recall a turn. I wouldn’t want 
to characterize it as a veering. It was definitely a turn to 
the right. 

s * * * * * * * e 
322 Q. You don’t know where this lady was, then, at 
the time of any impact with another vehicle? In 
other words, you knew nothing of her whereabouts prior to 
the striking of the tree, do you? 
* * * g * * * * * e 

The Witness: No. I can explain why I can’t answer it if 

I am permitted to do so. Actually, my answer 
323 would be responsive to your question. 


By Mr. Roberson: 


Q. If it is responsive, let’s have it. A. I was aware 
that there were people between me and the window; since 
I wasn’t directly looking at this lady I can’t testify that 
she happened to be the person who was between me and the 
window where I was standing. I assumed she was, since 
instantaneously after the accident—I should say I was 
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aware there were people between me and the window, 
which is to say across the white line, immediately prior to 
the accident. 

Immediately after the accident I went careening into this 
particular lady whom I noticed because I was concerned—I 
was afraid that I had injured her or that she was injured. 

Q. When you speak of the term ‘‘accident,’’ you mean 
the impact between the bus and the tree, as distinguished 
between an impact between the bus and the taxicab? A. I 
wasn’t aware of any impact between the bus and the cab, 
the taxicab, at the time. 

Q. When you are saying that before the accident you 
were aware of this woman’s presence, you don’t mean that 
you were aware of that before there was an impact be- 
tween the bus and the taxicab, do you? A. That’s correct, 
sir. 

Q. As a matter of fact, the first thing out of the 

324 ordinary, you noticed just when the brakes of the 

bus were put on very forcefully, isn’t that so? A. 

That was my first indication that anything was out of the 
ordinary. 


Q. Mr. Ross, I show you a photograph marked D. C. 
Transit Exhibit No. 11 for identification, and ask you if 
you will draw a circle on the floor of the bus where your 
shoes would have been as you were standing there; that is, 
prior to any impact with the tree. 

Are you oriented with the photograph? That shows the 
front of that type of a bus. A. Yes. 


Q. Before you moved I would like you to draw a 

325 circle on the floor of the bus approximately where 

vour feet were. A. It is a little difficult to show 

here, because there is not enough of the floor that shows, 
but it was somewhere in that area. (Indicating). 
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Mr. Roberson: I offer this in evidence, and ask permis- 
sion to show it to the jury. 
. * * . * * ° * * e 
The Court: It is admitted. You may show it to the jury. 


* * * * e * s e 
John Joseph Raley 


was called to the stand as a witness by counsel for the 
Independent Taxi Owners Association and, having been 
first duly sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Davis: 


Q. Mr. Raley, will you state your full name for the 
record, please? A. John Joseph Raley. 
Q. Where do you live, sir? A. I am presently living at 
1371 Peabody Street. 
* e . * * * * * * e 
Q. Directing your attention to October the 29th, 1957, 
where did you live at that time ? A. 3736 Military Road. 
dl * * * * o * * 2 
Q. Directing your attention to the morning of 
Tuesday, October the 29th, 1957, did you have oc- 
casion to be a passenger on a Connecticut Avenue bus that 
morning that was later involved in an accident at Brandy- 
wine Street? A. Yes, sir. 
Q. Where did you board that bus, Mr. Raley, at what 
street? A. At Connecticut Avenue and Military Road. 
Q. At the time you boarded the bus what was its con- 
dition as to passengers and the load? A. There was 
standing room only. There were no seats left. I don’t 
know how crowded it was in the aisle there. 


* * * * * * * * * . 


Q. From that point south did the bus stop at every one 
of the designated P and C stops to take on additional 
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passengers? A. I don’t think it stopped at every 

329 one. If I remember, the last two blocks or so we 
didn’t stop at any stops. 

Q. Before what street? A. Before Brandywine Street. 


* * * * * * * * * 


Q. Did it stop at all the previous stops except the 
Brandywine stop, Mr. Raley? A. As far as I remember, 
yes. 

Q. Did it take on passengers at every one of those inter- 
vening stops except the Brandywine stop? A. I imagine 
So; yes. 

Q. At the time of this accident you have referred to 
where you were located on this bus. A. I was standing in 
the front of the bus, on the right-hand side, facing the 
right-hand side. 

Q. Do you drive a car yourself, Mr. Raley? A. Yes, sir. 

Q. Just before reaching the Brandywine intersection can 
you tell us how fast this bus on which you were riding was 

traveling? A. As far as I can tell, it was between 25 
330 and 30 miles an hour. 

Q. And just before this accident, will you tell us 
whether or not the bus seemed to slow down or did it seem 
to pick up speed? A. Well, the bus seemed to swerve just 
before the accident, and it seemed to pick up momentum. 

Q. Now, what accident do you refer to, specifically? A. 
Sir? 

Q. What accident do you refer to—the bus and a vehicle, 
or the bus and a tree? A. The accident of the bus and the 
tree. 

Q. The bus and the tree. 

Now, just prior to the accident of the bus with the tree, 
did you see any other vehicle involved? A. No, sir. 

Q. Did you later learn, after this accident with the tree 
was all over and the bus came to rest, that there had been 
another vehicle involved? A. Yes, sir. I walked around 
the bus and noticed the taxicab on the other side. 
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Q. Prior to the collision of the bus with the tree, did you 
feel, as a passenger on the bus, any impact of this cab with 
the bus, or vice versa? <A. No, sir; I didn’t really remem- 
ber any impact. 


* * * * * 


331  Cross-Examination 
By Mr. Roberson: 


Q. Mr. Raley, do you have any reason to favor the taxi 
company over the transit company? A. No, sir. 

Q. In this case? A. No, sir. 

Q. Doesn’t your father drive a Diamond cab? A. He 
does; yes, sir. 

Q. Which direction were you facing when you were on 
the bus? A. I was facing toward the curb, on the right- 
hand side. 

Q. The west curb of Connecticut Avenue? A. Yes, sir. 

Q. The bus was traveling close to that curb lane, 
wasn’t it? A. Yes, sir. 

Q. And in the curb lane? A. That’s right. 

Q. And the swerve that you felt was to the right? A. 
To the right; that is right. 

Q. You felt that the bus was traveling at a normal rate 
of speed up until the time of this swerve you mentioned? 
A. As I said before, 25 or 30 miles an hour. 

Q. You felt that was a normal rate of speed, 
332 didn’t you? A. Yes. 

Q. You have ridden buses frequently? A. Yes, I 
have ridden them frequently. 

Q. When you went around the bus after this accident 
did you notice it was a Diamond cab involved? <A. Yes, sir. 

Q. And did you mention that to your father? A. He 
mentioned it to me when I got home, as a matter of fact. 

Q. He asked you if you had been on the bus? A. That’s 
right. 


Cross-Examination 
By Mr. Bulman: 


Q. Just before the bus struck the tree, what would you 
say was the speed of the bus as the bus came in contact 
with the tree, if you know, or give us your best estimation. 
A. Well, it would be, I guess, five miles an hour more than 
it was doing before. It gained considerable momentum. 
There wasn’t too much room before it hit the tree. 

Q. There was further acceleration before it hit the tree? 
A. That’s what it felt like. 


333. Recross Examination 


By Mr. Roberson: 


Q. Did you have the sensation that perhaps the man’s 
foot was off the brake, or perhaps the brakes failed? A. 
Yes, I thought it was something like that. 


* * * » * * * 
Ruth Garman 


was called to the stand as a witness by counsel for the 
Independent Taxi Owners Association and, having been 
first duly sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Davis: 


Q. Mrs. Garman, will you state your full name for the 
record? A. Ruth Garman. 

Q. And for the record, you are the plaintiff in Civil 
Action No. 2936-57, are you not? A. I am. 


334 Q. Were you a passenger on the bus in question in- 

volved in this accident, about which we have been in- 
quiring? <A. I was. 

Q. Where did you board the bus on October the 29th, 
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1957, in the morning? A. At Cumberland Street. 
335 Q. That would be the stop immediately north of 
Brandywine, would it not? A. That’s right. 

Q. Now, Mrs, Gorman, how many other passengers in 
additoin to yourself got on at the Cumberland stop? A. I 
would say either three or four more than myself. 

Q. Do you recall whether you were the first or the last 
of that group? <A. I believe I was the second on. 

Q. When you got on at that point what was the condi- 
tion of the bus as to its then load? A. It was crowded, 
and I knew better after I got on. I never got on a crowded 
bus like that. 

Q. Were you able to find a seat? A. No. 

Q. Where were you obliged to stand? A. I was standing 
directly in back of the driver. 

Q. That would be on the left side of the bus? A. On 
the left-hand side of the bus. 

Q. And there were still two other passengers that got 
on at that point? A. Two or three; I wouldn’t know. 

Q. From the Cumberland stop south did the bus 
336 make any other stops before this accident? A. No, 
sir. 

Q. Mrs. Gorman, do you drive a motor vehicle yourself? 
A. I do. 

Q. Can you tell us how fast this bus was traveling just 
prior to this accident? A. I would say approximately 30 
or 35 miles, because I had bought tokens and I never got 
them put away. I lost my change purse. 

Q. Now, at the point of the accident, Mrs. Gorman, did 
you notice any particular movement of the bus just prior 
to the time it hit this tree? A. Nothing other than I 
thought it was going rather fast. I couldn’t get my tokens 
put away. 

Q. Particularly, did it seem to you to be weaving? A. 
Somewhat. 
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Cross Examination 
By Mr. Roberson: 


337 Now, after you got on the bus, did you get a hold 

of some stanchion? A. Well, I tried to stand by 
there, the pole that goes up and down. But is was so 
crowded, I didn’t get a very good hold, I guess, 


* * * * * * * * * * 


Q. Which way were you facing? A. I was facing the 
street, a little to the left. 


” * * * * * * * * * 


338 Q. Did you see the taxi that come into contact with 

the bus? A. I saw a light top car, but I couldn’t 
have sworn it was a taxi. That is all I could see, was just 
the top. 


* * * * * * * * * * 


339 Q. Didn’t you feel the jarring when the cab 
touched the bus? A. There was a sort of jostling. 


* * * * * * * * * . 


340 Q. You don’t know of anything, do you, Mrs. Gar- 
man, other than your difficulty in standing that let 
you to the conclusion the bus was going at the speed you 
have estimated? A. I was having difficulty, that is all. 
Q. That is the only thing that you know about? A 
That’s right. 
Q. Were you holding on with one hand or two? A. One 
hand, trying to get my tokens in my purse, on my arm. 


* * * * * * * * * ° 


Q. In response to my question, then, you didn’t have a 
very secure hold with that hand? A. No, I don’t believe 
I did. 


a) ee 


SEES Ste eet 


PRs ee 
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Officer Matthew Lee 


was called to the stand as a witness by counsel for the 
Independent Taxi Owners Association and, having 

343 been first duly sworn, was examined and testified as 
follows: 


Direct Examination 
By Mr. Davis: 


Q. Officer Lee, will you state your full name to the Court 
and the Jury, please? A. Matthew Francis Lee. 


Q. And your occupation? <A. I am a police officer. 

Q. Are you a member of the Metropolitan Police De- 
partment? A. That is correct. 

* * * * * . * . ° J 

Q. Directing your attention to the morning of Tuesday, 
October the 29th, 1957, were you on duty that morning? 
A. I was. 

Q. Were you on what would be called cruiser duty? 
344 <A. That’s correct. 

Q. And while on duty that morning, did informa- 
tion come to you concerning the happening of an accident 
involving a D. C. Transit bus and a diamond cab at the in- 
tersection of Connecticut Avenue and Brandywine Street? 
A. That is correct. 

* e e * * * ad * * * 

Q. Can you fix the time of your arrival at the scene? 
A. We arrived at the scene of the accident at 7:52 a.m. 

Q. 7:52? A. That is correct. 

Q. Now, on arrival there what did you learn, sir? A. 
Upon arrival at the scene of the accident, I found a Capital 
Transit bus lodged up against a tree on the southwest 
corner of Connecticut and Brandywine. To the left of 

the bus was a Diamond cab. 
345 Mr. Lee, in the course of your official duties in- 
vestigating this accident, did you discover certain 
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marks on the surface of Connecticut Avenue that would 
indicate a point of impact between these two vehicles 
originally? A. I did. 

Q. Did you also discern certain scuff and skid marks 
made by either or both vehicles? A. I did. 

Q. Now, from the marks which you examined at the 
scene, a few minutes after this accident, will you state 
to the Court and jury just where the original contact of 
these two vehicles was? A. The point of original contact, 
from my investigation, was approximately 17 feet north 
of the north curb of Brandywine Street and approximately 
eight and a half feet east of the west curb of Connecticut 
Avenue. 


* * . * * Ld e * . * 


Q. Looking at this plat here, this represents Brandywine 
Street on the west side, and this is Connecticut Avenue here. 
You have just indicated that your official investigation dis- 

closed the point of impact was seventeen feet north 
346 of the extended north surb line of Brandywine 
Street; is that correct? A. That’s correct, sir. 

Q. Now, how far east of the west curb of Connecticut 
Avenue was the first mark in connection with that point 
of impact that you located? A. The first mark was approx- 
imately fourteen and a half feet east of the west curb. 


* * ad * * * * * * ° 


Q. And could you ascertain from what vehicle that mark 
was made? A. That mark was made by the right rear— 
pardon me—the left rear of the taxicab. 

Q. Now, was there a similar mark that went farther 
down, indicating a mark made by the right rear wheel of the 
taxicab? A. There was a similar mark approximately 
seventeen feet south of that north mark which was made 
by the right rear of the taxicab. 

Q. Now, this mark extended, then, for what period south? 
What distance south? A. Approximately eighteen feet. 

Q. Now, the mark made by the left side of the cab, how 
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would you describe or characterize that mark? A. That 
mark was a brush mark approximately 28 feet long. 
347 Q. Twenty-eight feet long? A. That is correct. 
Q. And was that mark a parallel set of marks 
made by both wheels? A. It was made by the left rear 
wheel and ran for approximately 28 feet, and a brush, and 
then a curve in a southwesterly direction for approximately 
20 feet. At the end of that mark was indicated by the left 
rear of the cab at the point of rest. 

Q. That indicated to you that the cab had traveled what 
distance from the point of original impact to the point 
which it came to rest after the accident was all over? <A. 
Approximately 48 feet. 

Q. And I ask you the same question conversely with 
respect to the bus. How for from that point of original 
impact was it that the bus traveled until it come to final 
rest against the tree? A. From the point of impact until 
the point where the bus came to rest against the tree was 
approximately 77 feet, sir. 


* * * * * * * = * ° 


Q. Will you state for the record how far south of the 
south curb of Brandywine Street this tree was? A. The 
tree was located approximately 32 feet south of 

348 the south curb of Brandywine Street. 

Q. For the record, will you tell us how wide 
Brandywine Street is at that point? A. Approximately 30 
feet. 

Q. And Connecticut Avenue? A. Approximately 60 feet. 

Q. Mr. Lee, what was the condition of the road surface 
of Connecticut Avenue at that point on the morning of this 
accident? A. Connecticut Avenue is asphalt top, and ap- 
proximately 24 feet north of the north curb of Brandywine 
there is a bus zone, a concrete platform, so to speak, which 
is approximately 10 feet wide and 96 feet long. 
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Q. And how far north of the extended north surb line 
of Brandywine Street does that concrete strip commence? 
A. Approximately 24 feet. 


* * * ° * * . * * * 


Q. That would make the north end of the concrete strip 

120 feet north of the north curb line of Brandywine? A. 
Approximately. 

349 Q. Mr. Lee, after completing your investigation at 
the scene of the accident did you have certain photo- 

graphs taken of the taxicab involved in this accident? A. 

I did, sir. 

Q. I show you this one picture which has been received 
in evidence as Defendant Kazley’s Exhibit No. 2 for identi- 
fication, and ask you if that is a picture of the taxicab taken 
opposite the headquarters of the Accident Investigation 
Unit on the morning of the accident? A. Yes, sir, it is. 


* * ° * * * * e a J 


Mr. Davis: I offer Defendant Kazley’s Exhibit No. 2 
into evidence. 


* * * * * 


The Court: It is admitted. 


352 Q. I think you said on direct examination a 
moment ago that this 28 foot of light brush mark 
on the left side extended straight south. A. In a south— 
southerly direction. 
Q. Now, was that mark parallel with the west 
353 eurbline of Connecticut Avenue for that 28-foot 
distance? A. No, there was a point where it bent 
to the left a little bit approximately. 
Mr. Roberson: Which way did it bend, sir? 
The Witness: To the right, rather. 


By Mr. Davis: 


Q. That is to the west. A. To the right—to the west 
curb. 
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Q. How long was its overall length, of the brush mark 
that was parallel with connecticut Avenue? 


The Witness: Approximately 28 feet. 


Q. And then the mark indicating the application of brakes 

to the right rear wheel picked up what distance below the 
commencement of the mark from the left wheel? A. 
354 Approximately 17 feet. (Indicating on plat.) 

Q. 17 feet, and then there was a parallel set of 
marks from both sets of wheels, was there not, for what 
distance? A. After this 28-foot of brush mark, the solid 
skid was indicated, it ran for approximately 20 feet to 
the left rear of the cab. 

Q. And that went to the rear wheels of the cab, did it 
not? A. That’s correct. 

Q. Now, what was the position of both vehicles after 
they came to final rest? A. At the point of rest, the 
right rear of the cab was approximately five foot east of 
the west curb. The left front of the cab was approximately 
three feet east of the west curb. 


* * * * * * . * * * 


Q. As you have indicated it on the plat, both front 
wheels of the bus were up over the west curb of Con- 
necticut Avenue; is that correct? A. That is correct. 
Q. And what was the position of the right rear wheel of 
the bus? Was that also up over the curb? A. Yes, sir. 
Q. So that the only portion of the bus remaining on any 
portion of the traveled part of the highway was the left 
rear; is that correct? A. The left rear; that is correct. 


A. The front of the taxicab was approximately 16 

356 feet to the rear of the bus. That is the—from the 
front of the bus to the front of the taxicab was ap- 
proximately 16 feet. The right rear of the taxicab was 


100 


approximately five foot—five feet, rather—east of the 
west curb and the left front was approximately three feet 
east of the west curb. 


Q. Now, were both vehicles engaged at that time with 
each other? A. They were side by side. I don’t recall 
whether they had—were engaged at that time or not, sir, 
but it was very close. 


364 Q. Mr. Lee, in connection with your investigation 

of this matter, which you have described the marks 
made by the taxicab, the scuff marks, and the overall skid 
marks, could you tell us whether or not there were any 
marks of any kind left by the bus on the pavement? A. I 
couldn’t find any marks made by the bus. 

Q. Can you tell us, from your investigation, Mr. Lee, 
whether the bus mounted the southwest curb in Brandywine 
Street or from the Connecticut Avenue side? A. From the 
Connecticut Avenue side, sir. 

Q. In other words, going over the curb, the curb after 
the front of the bus had crossed the south extended curb 
line of Brandywine; is that right? A. Yes, sir. 


» * ° e * s ° ° * * 


366 Q. Could you tell, Mr. Lee, from your personal 

examination of the cab whether all of the marks de- 
picted in this photograph were marks of fresh damage 
resulting from that accident? A. The damage, from what 
I could see, it was fresh damage. 


Q. What was the rear-most mark, the rearmost mark? 
A. The rearmost mark was to the right rear of the taxicab 
by the bumper, sir. 

Q. I show you a photograph which has been stipulated 
at pretrial and ask you if you can identify that as an en- 
largement of the right rear of this cab? <A. Yes, sir. 
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367 Q. Will you indicate with this red pencil the first 
mark to which you just referred of fresh damage on 
the bumper, the right rear bumper, of that cab? A. You 
want me to circle it? 
Q. Just circle it, yes. 
Mr. Davis: This has been marked Defendant Kazley 


No. 1 for identification, Your Honor. I offer it in evidence 
at this time. 


The Court: Admitted. 


. e * * * * > . 


Q. And how far forward on the right side of the 

cab did this damage extend? A. The damage on 

the right side of the cab, I had measured from the right 
front bumper, that is, the front of the right front to a point 
four feet back along the right side that was damaged. That 


damage was along the—was at the rear of the right front 
wheel well. 


* * e . * ° * * ° * 


Q. Mr. Lee, before you make any measurements I 

would like to make it clear for the record, is there 

any clearly marked white line indicating the first and sec- 

ond lane east of the west curb of Connecticut Avenue? A. 
No, sir. 

Q. And that is the same situation on the east side, is it 
not, there is no marked line indicating the first and second 
lanes west of the east curb? <A. Yes, sir. 

Q. I believe you stated that Connecticut Avenue at that 
point is 60 feet wide, is that correct? A. That’s correct. 

Q. Now, using this scaled diagram, I will ask you 

377 ~—sif it isn’t a fact that there is a white line indicating 

the very middle of Connecticut Avenue? If you don’t 

recall you can refer to your photographs. <A. There is a 

white line approximately 20 feet east of the west curb of 
Connecticut Avenue. 
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Q. Will you state to the Court whether or not that is a 
painted white line or is it simply an insertion of concrete? 
A. It is an insertion of concrete. 

Q. Now, ten feet east of that insertion of concrete, is 
there a white line indicating the east side of that lane? A. 
I don’t recall. 

Q. Now, bearing in mind that this plat is one-quarter inch 
to the foot—in other words, this lane, as you have said, 
from the curb being 20 feet, that would be four feet to the 
inch. Do you understand the scale? A. Yes, sir, I do. 

Q. Now, keeping that in mind, will you first insert the 
first mark you saw made from the left rear wheel of the cab 
where the point of impact originally commenced, and would 
you use a different colored crayon, Mr. Lee? I suggest 
you use one of these blue pencils. A. The first mark that 
was indicated on the street at the time of the investigation 
was approximately 14% feet, using a quarter of an inch to 
the foot would be 144%. (Marking on diagram.) In that 

position there. 
378 Q. That is 14% feet east of the west curb? A. 
That is correct, sir. Locating that skid mark or 
brush mark to the extreme end northbound it is approxi- 
mately 17 feet. We had taken that 17-foot measurement at 
a point where the west curb and the north curb of Brandy- 
wine and Connecticut would intersect. 

Q. I understand you made that measurement from the 
extended north curb line of 17th Street north of that line? 
A. That’s correct, sir. 


* * * * * . * * * * 


Q. That line you have indicated, now, was made from the 
left rear of the cab? A. Yes. 
379 Q. That extended south for what distance? A. A 
distance of 28 feet. 
Q. Will you indicate by a jagged line—I think you de- 
scribed that yesterday as a scuff mark or an abrasion? A. 
A brush mark. 
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380 Q. Will you draw in, Mr. Lee, the position from 

where it commenced 17 feet north of the extended 
north curb line of Brandywine Street where its total] length 
was 28 feet? 


(Witness marked on diagram.) 


Now, as I understand your testimony, Mr. Lee, that mark 
commenced 17 feet north of the extended north curb line of 
Brandywine Street and extended in a straight line for a 
distance of 28 feet. A. That’s correct, sir. 


* * * * . * * * * . 


Mr. Davis: Would you indicate on the right side of that 
the total overall length? 

Now, Mr. Lee, did you find in the course of your investi- 
gation a mark made by the right wheels of this cab? 

The Witness: I did, sir. 


By Mr. Davis: 


Q. Where did that mark commence? A. That mark com- 
menced approximately 17 feet south of the left rear skid, 
approximately 8% feet east of the west curb. 


* * * * * *. * * * * 


Q. Do you know which of the right wheels it was? 
A. It was the rear right wheel. 
Q. The right rear? Would you draw that in, Mr. Lee? 


Now, as I understand it, the point you have just indicated 
is where the mark from the right rear wheel commenced, is 
that right? A. That’s correct, sir. 

Q. That point was 17 feet south of the mark first made 
by the left wheel, is that right? A. That’s correct. 

Q. Now, will you draw in the total length? 

Mr. Bulman: I think he ought to put those numerals on, 
because without the numerals there— 
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By Mr. Davis: 


Q. Would you indicate, Officer Lee, the distance from this 
point to where the left mark started? 

Now, Mr. Lee, will you draw in the total straight line 
length of the right— 

Mr. Roberson: He hasn’t said it was straight. 


By Mr. Davis: 


Q. Was it straight? A. The right rear, from the 
382 point where it starts, curves to the west curb. It 
stops where the left—the right rear wheel of the taxi 

eame to rest after the collision. 

Q. Mr. Lee, directing your attention to the mark in- 
dicated as made by the left rear wheel of the cab, can 
you state whether or not that mark was parallel with 
the west curb of Connecticut Avenue? A. Would you re- 
peat the question? 

Q. Was this mark, that you have testified was made by 
the left rear wheel of the taxicab, parallel with the west 
curb line of Connecticut Avenue? A. This point here 
was approximately parallel, yes, sir. 

Q. Now, from the extended— 

Mr. Roberson: There was a measurement of 814 feet 
that the officer testified to that hasn’t been put in the 
drawing. Will you indicate what that 814 feet was, Officer? 

The Witness: The 814 feet represented the distance from 
the west curb of Connecticut Avenue to where the right 
rear skid commences. 


By Mr. Davis: 


Q. From the southern end of the mark that you say was 
made by the left rear wheel of the taxicab, in what further 
direction did that extend southerly? A. Approximately 
14 feet east of the west curb, the left rear skid starts 

breaking in toward the west curb and comes to rest 
383 at the point by the left rear wheel of the taxi. 
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Q. You made that measurement from the position 
of the taxicab after it came toa final rest, is that correct? 
A. Yes. 

Q. Will you draw that mark in please? 


* * * * * * * * * ° 


Now, Mr. Lee, what was the overall distance of this 
last mark you have just inserted? A. Approximately 20 
feet, sir. 

Q. Now, will you describe to the jury what difference, 
if any, there was in that last mark from the preceding mark 
to the north? A. This last mark appeared to be a solid 
mark. 

Q. A solid skid? A. That’s correct. This 28 feet prior 
to that appeared to be a brush mark, as I have indicated 
here. 

Q. Was there a corresponding mark made by the right 
rear, or, rather, the right wheel or wheels of the taxicab, 
with reference to that last mark that you have indicated 

made by the left wheel? A. The right rear skid was 
384 approximately 20 feet, also; that come to rest at a 
point near the left rear of the taxicab. 


* * * * * * ° * * 


Q. Mr. Lee, as I understand it, then, the point where 
the left mark commenced, which is the point you testified 
was the point of impact, the point to the rear of the cab 
where it finally came to a stop was an overall distance, 
then of 28 feet, plus 20, or 48 feet? A. Approximately ; 
yes, sir. 


* * * ° * e * * * 


Q. Mr. Lee, so we will have this accurately, as I 
recall your testimony yesterday, the bus, when it 
came to a final stop, was up against this tree, was it not? 
A. The left front of the bus was up against the tree, yes, 
sir. 
Q. Will you remove it and put it against there, then, 
please? 
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Now, what was the total overall distance traveled 
by the bus from the point that you established as the point 
of impact, 17 feet north of the north curb line to where it 
finally came to rest? 


387 Q. I will ask you to state simply what is the dis- 

tance from this point, which you testified was 17 feet 
north of the north curb line, to the front of—leave out the 
bus—to the tree? A. That distance, sir, was approximately 
77 feet. 


. . s * * ° * * s s 
388 Q. Now, before you leave, were there any marks 
of any kind indicating the application of brakes by 

this bus? A. I couldn’t find any, sir. 
Now, Mr. Lee, in connection with your investigation, did 
vou take official measurements of the lengths of these 


respective vehicles? A. I had taken the length of the bus, 
sir, but not the length of the taxicab. 

Q. What is the overall length of the bus from front to 
rear? A. Approximately 35 feet. 

Q. Did you make a measurement as to the width of the 
bus? A. The width of the bus was approximately 8 feet. 


406 Mr. Davis: Would you mark that, please? 
The Deputy Clerk: Defendant Kazley Exhibit 6-A 
for identification. 


(Photograph was marked Defendant Kazley Exhibit 
No. 6-A for identification.) 


Mr. Davis: If Your Honor please I offer in evidence 
at this time, by stipulation, Defendant Kazley 
407 No. 6-A. This is the picture of the bus after the 
accident, before it was removed from the tree. 
The Court: Admitted. 


* . . 
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408 Mr. Davis: I offer these six blow-ups, if the Court 
please, of the whole right side of the cab, as Defend- 
ant Kazley No. 7, 8, 9, 10 and 11. 


The Court: Very well, admitted. 


* * * * . . * * * 


Q. Mr. Lee, I have just one more question before turn- 
ing you over to Mr. Roberson for cross-examination. With 
reference to the point at which the mark from the right 
rear wheel commenced, down to this point, could you tell 
us whether that mark was a similar mark to that indicated 
by the left; that is, an abrasion or scuff mark? A. It was 
a similar mark. 

Q. A similar mark. I won’t bring you down here. With 
the Court’s permission, I will insert that. And, where did 

that commence, then, to become a solid skid, as the 
410 same solid skid from the left wheel? A. Approx- 

imately ten feet south of the north curb of Brandy- 
wine Street. 

Q. From the point where it commenced it was a similar— 

Mr. Roberson: No, sir; I don’t like Mr. Davis to mark 
the plat, Your Honor. 

Mr. Davis: Will you step down here and do it, Mr. Lee? 


(The witness approached the plat.) 
By Mr. Davis: 


Q. Will you indicate on the plat what portion of the 
right mark was a similar scuff mark to that of the left? 


(Thereupon, the witness placed a mark on the plat.) 


Do I understand you correctly, before you leave the 
board, that from that point to where the cab’s rear came to 
rest it was then a parallel set of solid skid marks? A. 
Yes, sir. 
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Cross-Examination 
By Mr. Roberson: 
Q. Mr. Lee, there were quite a few investigating police 
officers at the scene of this accident, weren’t there, 
411 at various times? <A. Yes, sir. 


* * * * * * * * * * 


Q. In fact, your A.L.U. file contained some three different 
sets of measurements, didn’t they, three separate 
412 sets of measurements? A. Yes, sir. 
Q. And they do not agree in all respects, do they? 
A. Not all respects, no, sir. 


* * * * * * * a * *. 


Q. You said to Mr. Davis that the left rear wheel was 
14% feet from the west curb, is that right, sir? A. 
Approximately, that’s correct. 

Q. You place that measurement there. You do not know 
the width of the taxicab, do you? A. I did not measure 

the width of the taxicab, no, sir. 
413 Q. You did make a measurement to the right rear 
tire of that—from the west curb, didn’t you, where 
the first mark from the right rear tire appeared on the 
pavement? <A. Yes, sir. 

Q. You made that. And that was this mark right here? 
A. Yes, sir. 

Q. And that is 8% feet from the curb line? A. Approx- 
imately, yes, sir. 

Q. And the curb lane along there is 10 feet wide, isn’t it, 
sir? A. There is no marked curb lane, sir. The lanes 
aren’t marked. The first indication of any mark in the 
roadway of Connecticut Avenue is 20 feet east of the west 
curb. 

Q. You know, Officer, that Connecticut Avenue is approx- 
imately 6 feet 6 inches wide, don’t you? A. No, sir. 

Q. You don’t know that? A. It’s 60 feet. 

Q. That’s what I said, 60 feet 6 inches. A. I misunder- 
stood you. I thought you said 6 feet 6 inches. 
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Q. Oh, no. You do know it’s 60 feet 6 inches wide? 
A. Yes, sir. 

Q. And that it accommodates 6 lanes of traffic? A. Yes, 

sir. 
414 Q. With no parking. So that would make each 
lane ten feet wide, wouldn’t it, approximately? A. 
Yes, sir. 

Q. So the curb lane, although no painted line on the 
pavement, would be approximately ten feet wide, isn’t that 
so? <A. I’d say so, yes, sir. 

Q. So this 814-foot mark from the west curb would be 
within the curb lane of traffic, isn’t that so, sir? A. I would 
say So, yes, sir. 

Q. And don’t your measurements later on show that 
that 814 feet moved out to 914 feet as the right rear wheel 
progressed down Connecticut Avenue? A. If you will bear 
with me, please. 

Q. Yes, sir. 


(Brief pause.) 


A. Yes, sir, it does. 

Q. So at some point this line does not go—curve in to- 
ward the west curb, but it swerves out toward the other 
side of Connecticut Avenue, is that right, sir? A. Yes, sir. 

Q. Now, you testified from where the right rear mark 
first started to where it came to rest was 20 feet, is that 
correct, sir? A. Approximately 20 feet, that’s correct. 

Q. And didn’t you also testify that over here, 

415 from the end on the left rear wheel, from the end of 

what you now say is an abrasion mark, to the begin- 

ning of the solid skid, that from that point down to where 

this cab came to rest was also 20 feet? A. Yes, sir. If I 
may interject a statement here— 

Q. I wish you would straighten me out on that because 
it appears to me that this measurement, which you got at 
20 feet, is about 8% inches, and you said this measurement 
over here, which is also 20 feet, you say, that is 6 inches. 
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I don’t understand that on a scale drawing. Can you help 
me? A. Perhaps I can clarify the statement. You made 
reference to three sets of measurements. One set of 
measurements has the right rear skid of the cab starts 28 
feet south of the point of impact. Another set of measure- 
ments state that the right rear skid starts 17 feet south 
of the left rear skid. 

Q. Which is right? A. There is a difference of 8 feet 
there. 

Q. I can’t hear you. A. I say, there is a difference of 
8 feet. 

Q. You don’t know which one is right, is that right, sir? 
A. That’s about the only measurement between these two 
that I can see there is a difference. 

Q. Well, to answer my question, you don’t know 
416 which of those two measurements is correct? A. No, 
sir. 

Q. Now, I believe you said that there were no tire marks 
or any other marks on the street made by the bus? A. 
That is correct. 

Q. You said, in response to a question from Mr. Davis, 
that there were no marks of any kind indicating the applica- 
tion of brakes by the bus. Well, vehicles don’t always make 
marks on the street when the brakes are applied, do they? 
A. It depends upon the pressure applied on the brakes. 

Q. To answer my question, it is possible to brake a 
vehicle without leaving a mark on the street, isn’t that so? 
A. Yes, sir. 

Q. So that just the mere fact that you didn’t find any 
marks on the street from the tires of the bus is not any 
proof that no braking was applied, is it? A. That’s correct. 

Q. And you told Mr. Davis that the bus crossed the 
eurb line and got up on the curb here on Connecticut, 
rather than on Brandywine. I take it that that distinction 
is where the west line of Connecticut went down and would 
intersect there. How did you know that if there were no 
marks on the street? A. From the position of the bus. 
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Q. You mean where it was after the accident? 
417 <A. That’s correct. 
Q. Where is your photograph that indicates that? 


* * * > . * * * * 


Q. You can’t tell us where, on that curb, it did go up 
on the sidewalk, can you, Officer? You don’t know whether 
it was there, or there, or way down here, do you, where 
the front wheel first struck the curb? A. Do you want 
my personal opinion? 

Q. No. I say, you cannot tell us exactly where the front 
of the bus went up on the curb of Connecticut Avenue, can 
you, the right front wheel of the bus? There was no mark, 
was there? A. No, sir. 

Q. Now, did you tell us, Officer, that the distance from 
the tree to where the left—the first mark of the left rear 
wheel of the cab was 77 feet?) A. Approximately 77 feet, 
the distance from the—yes, sir. 

Q. It’s approximately 77? A. Approximately 77. 

418 Q. Now, if, in front of the left rear wheel of the 

cab, there was a 20-foot taxicab and the bus struck 

near the front of the taxicab, that would mean that the 

front of the bus traveled to the tree 20 feet less that that 

77, is that not so, sir? Do you follow me? A. I am 
afraid I do not. 

Q. This is the left rear wheel of the cab, in that position; 
right, sir? A. Yes, sir. 

Q. Now, the front of the bus at the time this mark 
started, the left rear tire mark started, if the front of the 
bus was up here near the front of the cab, then the distance 
that the front of the bus moved to that tree is less than 77 
feet, isn’t it, sir? A. A little bit less, yes, sir. 

Q. Well, it’s nearly the length of the cab less, isn’t it? 
Assuming that the bus struck it up somewhere near the 
front of the cab. A. Assuming, yes, sir. 

Q. And how far back from the right front of the cab was 
the first damage that you saw on the right side of the cab? 
A. Four feet. 
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Q. Is that shown on D. C. Transit’s Exhibit 5, Officer? 
A. The damage which I have indicated was on the right 
front side, behind the right front wheel well. 

419 Mr. Roberson: Thank you, sir. 

Q. Now, Officer Lee, I show you D. C. Transit’s Exhibit 
4. Do you see a dent on the—a definite dent on the door, 
the right front door of that taxicab, under the number 
there? <A. Yes, sir, 

Q. Would you point to that? A. (Pointing.) 

Mr. Roberson: Thank you, sir. 


By Mr. Bulman: 


* - * * *. * * * * * 


420 Now sir, did you examine both vehicles, both the 
bus and the taxicab, making a physical examination 
of both of the vehicles? A. What do you mean by physi- 


cal examination? 

Q. Did you look at them? <A. Yes, sir. 

Q. Now, sir, would you please tell us whether or not you 
examined the left front tire of the bus A. Yes, sir. 

Q. And did you find any scuff marks or any rub marks on 
the left front tire of the bus? A. No, sir. 

Q. Do you have a picture showing the left front tire of 
the bus? A. I have. 

Q. May I see it? 


(The witness handed a photograph to Mr. Bulman.) 


* ° * e * * * . s 
421 By Mr. Bulman: 


Q. Now, sir, I ask you whether or not during the 
course of your investigation you examined the curbing 
onto the north of Brandywine Street to see if there was 
any scuff marks or any marks that any vehicle may have 
struck against those curbs? A. I examined the west curb 
line of Connecticut Avenne—— 
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Q. Keep your voice up. A. I examined the west curb 
line of Cognecticut Avenue north of Brandywine. 

Q. I am pointing to the west curb line on the chart. What 
distance did you examine that curb line, if you can remem- 
ber, Officer Lee? A. Approximately the full—from the 
north curb of Brandywine the full length of the concrete 
strip. 

Q. Which I think you said was 90 feet long, 96 feet long? 
A. Ninety-six feet, yes, sir. 

Q. Now, for the entire length of that curb line did you 

find any scuff marks indicating that a tire rubbed up 
422 against the curb for that area? <A. No, sir. 

Q. Now I ask you also, sir, whether or not you 
examined the south—the west curb south of Brandywine 
Street to the tree to see whether or not there were any scuff 
marks on that curbing. A. There were no scuff marks, no, 
sir. 

Q. Was there any indication on the west side—west curb 
of Connecticut Avenue from the south curb line, this curb 


line here, to the point of the tree, indicating that any tire 
or scuff marks were made against that curb? A. No, sir. 


(Plaintiff’s Exhibits Nos. 3, 5, 7, and 8, heretofore 
marked for identification, were received in evidence.) 


* * * *. . . s s ° 


444 Officer Lee, I will withdraw my question and frame 
it thusly: Officer Lee, what marks, if any, did you 
find as a result of your investigation, your observations 
that morning, on the bus? <A. The left front. 
Q. Keep your voice up so these two jurors can hear. 
445 <A. The left front of the bus was completely damaged 
as a result of striking the tree. On the left front 
corner of the bumper of the bus there was damage. 


° * * * * * * * 
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464 John Emory Kazley 


a defendant herein was called to the stand by his 
counsel and having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Davis: 


Q. Mr. Kazley, state your name for the record, please. 
A. John Emory Kazley. 


° * * * * ° * * * * 


Q. Directing your attention to the month of October, 
1957, what was your occupation at that time? A. I was a 
taxicab driver. 

Q. And as such, did you own and operate your own cab, 
or did you rent someone else’s cab? A. I owned and oper- 

ated my own cab. 
465 Q. As owner, were you a member of any associa- 


tion? A. I was affiliated or associated as a member 
of the Diamond Cab Company. 
Q. That is the Independent Taxi Owners Association? 
A. Yes. 


* * * ° * * * * . ° 


467 Q. So, when you came onto Connecticut Avenue 

from two or three blocks north of Livingston Street 

you were coming from the west, is that right? A. Yes, sir. 

Q. That would mean you would be making a right hand 
turn to go back down Connecticut Avenue? <A. Yes. 

Q. Now, what was your intention at that time with refer- 
ence to either parking on the stand or cruising? A. Well, 
I was cruising, trying to pick up a fare. 

Q. That was your business at the time, was it? A. Yes. 

Q. You were looking for a fare? <A. Yes, sir. 

Q. You came back onto Connecticut Avenue from either 
Morrison or McKinley Street, and do you recall what lane 
of traffic you were traveling as you were proceeding south 
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on Connecticut Avenue? A. Well, I entered to the west 
lane naturally, and went out into the second lane. 

Q. Did you remain in that lane as you were con- 
468 tinuing south on Connecticut Avenue? A. Yes, I did. 


Q. What happened as you were proceeding south and 

after you left Cumberland Street intersection? 

469 <A. At or near the intersection of Brandywine Street 

I felt a little nick on the rear of my cab, and my first 
thought was—— 


* * * * * * * * * s 


Q. Cumberland, Chesapeake, Brandywine. Now, you 
were coming south on Connecticut Avenue from Cumber- 
land Street down to Brandywine. What lane of traffic 
were youin? A. I was in the second lane of traffic. 

Q. Now, where was it in reference to Brandywine Street 
that you say you felt this nick? A. Just a little rear of the 
intersection of Brandywine. 

Q. By ‘‘rear’’ you mean to the north of it? A. The north. 

Q. Of Brandywine? A. Yes. 

Q. When you felt this nick on your right rear, how fast 
were you traveling at that moment? A. Twenty miles an 
hour or less. 

Q. What did you do then immediately when you 
470 =‘ felt this nick? A. I immediately applied my brakes. 

Q. What happened as you applied your brakes? 
A. My right rear was raised off the ground and then my 
brakes did not hold. 

Q. What was happening? Did you stop right there as 
you felt this nick? A. No, sir. I was being jostled along 
and my right rear was raised in the air and my brakes just 
wouldn’t hold. 

Q. For what distance were you jostled along, as you say? 
A. I couldn’t tell you in feet. 

Q. Did there come a time you did ultimately see what had 
caused this nick to your right rear? A. As I was being 
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jostled along I still didn’t know what had come in contact. 
with the rear of my cab. 

Mr. Roberson: The question is did there come a time 
you found out? 


* * * * * * * 


471 <A. Yes, there did come a time. 
Q. What was it? A. It was a Capital Transit bus, 
D. C. Transit bus. 

Q. Now, where was the bus when you first saw it after 
this nick? A. It was entering the south curb of Brandy- 
wine Street, going up on to the sidewalk. 

Q. Where was your cab at that time? A. Well, I was 
parallel with the driver as he went by me and the first time 
I realized it was a bus. 

Q. Was any part of your cab engaged with any part of 
the left side of the bus, as the bus went up over the curb for 
the first time? A. Evidently was. I couldn’t stop the cab. 

Q. After everything was all over and the bus had collided 
with this tree, which we have heard about, what was the 
position of your cab? A. I was practically parallel with 
Connecticut Avenue. 

Q. Where was the rear of your cab with reference to the 
rear of the bus? A. The rear of my cab was practically at 
the rear of the bus, practically parallel with it. 


* * * ° & * * * * ° 


472 Q. Were you on the scene when the police from the 
A.LU. arrived? <A. Yes, sir. 
Q. Did you see these several marks that had been de- 
scribed here by Officer Lee? A. Yes, sir. 


473 Q. Mr. Kazley, after you felt this nick that you 

have described, you say the right rear of your cab 
was lifted up and then as the bus passed you, you were 
first aware of the bus. Could you form any impression at 
that time of the speed of the bus? A. I didn’t know the 
speed of the bus at the original point of impact, but my 
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estimation at the time we unhooked, he was probably still 
going at least 25 miles an hour when he hit the tree. 


* . * * * * s * 
Cross Examination 
By Mr. Roberson: 


Q. Mr. Kazley, you were looking for a fare going south 
on Connecticut, weren’t you? A. Yes, sir. 

Q. And there came a time you formed an intention of 
getting from the second lane of Connecticut Avenue over 
into the first lane, isn’t that right? A. Cab drivers always 
have that intention. 

Q. I didn’t ask you that question. There came a time 
when you formed the intention to get over into the curb 
lane, isn’t that so? A. Yes, sir, with an explanation. 

Q. And you formed that intention when you were about 
50 to 75 feet north of the north curbline of Brandywine 

Street, isn’t that right? A. No, sir. 
475 Q. Arising out of this collision, you attended a 
hearing before the Assistant Corporation Counsel, 
Mr. King, the latter part of January, 1958, didn’t you, Mr. 
Kazley? A. Yes, sir. 

Q. And you were asked there about how this accident 
occurred, isn’t that right? A. Yes, sir. 

Q. Were you these questions asked you and did you 
answer it this way at page 36? 

‘“‘Mr. King: And where was it that you formed that 
intention? Where were you? 

‘“‘Mr. Kazley: I was probably back in here somewhere, 
approximately I would say 50 to 75 feet from the intersec- 
tion. 

“Mr. King: All right. At the time of this occurrence 
were you then in pursuit in carrying out that intention, 
Mr. Kazley? 

‘“‘Mr. Kazley: Yes, sir.’’ 
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Now, were those questions asked you, and did you answer 
that way? 

* a * * 7” * * s s 
476 The Court: You may answer the question. 
The Witness: Yes, I had intention—— 

The Court: No, he didn’t ask you that. He asked you if 
that question was asked you and if you made that answer. 
Would you like for him to read that question again? 

The Witness: Yes. 


477 Q. You also remember your deposition being 
taken by me in the presence of your counsel and a 
notary public who had you under oath on April the 8th, 
1958, Mr. Kazley? <A. Yes. 
Q. I am referring to page 15 of that deposition. Did I 
ask you these questions and did you answer this way: 
“<Question: Had you formed an intention to pull over into 


the curb lane? 

‘‘Answer: Prior to the accident, yes. 

‘*Question: And how long in time, prior to the accident, 
was it that you formed that intention? 

‘¢Answer: Three or four minutes. 

“<Question: Some blocks away, is that correct? 

‘‘Answer: Well, no, I wouldn’t say a block. I would say 
approximately 75 to 100 feet. 

“‘Question: It wouldn’t take you three or four minutes 
to drive 75 to 100 feet, would it? 

‘‘Answer: Well, I might have been overestimating.”’ 

Were you asked those questions and did you answer that 
way? A. Yes, sir. 

Q. It is now your testimony that you were 50 to 75 feet 

north of this intersection when you formed the inten- 
478 tion to get over into the curblane? <A. Is that my 
testimony now? 

Q. Yes, is that your testimony? A. No, sir, I believe that 
I made an error on that as far as overestimating. I think 
I said underestimating. I may be wrong. 
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Q. Is it your testimony that you did, a short distance of 
this intersection, form an intention to get over into the curb 
lane? A. As I said, a cab driver always has the intention 
of getting over to the curb lane. 

Q. I am not asking about what you always do, but wheth- 
er you had a specific intention on this day to get over into 
the curb lane? A. No, sir, I didn’t. 

Q. That you formed some 50 to 75 feet north of that 
intersection? A. I had the intentions of getting over to the 
curb lane, but it was never carried out. 

Q. Did you start to carry it out? A. No, sir. 


By Mr. Roberson: 


Q. Do you remember this question being asked you 
by Mr. King over at the Corporation Counsel’s Office, and 
you giving this answer at page 37: 

‘“‘Mr. King: That’s what I’m trying to find out. Were 
you or weren’t you? Hither you were in the process of 
moving toward the right hand curb or you had abandoned 
that idea, and were going to stay in the second lane. Now, 
which was it? 

““Mr. Kazley: Well, I was looking for a fare, actually, 
and I guess I probably was moving over toward that lane 
gradually.’’ 

Did Mr. King ask you those questions and did you answer 
that way? A. Yes, sir. 

Q. And at the time of your deposition, in April of 1958, 
didn’t I ask you these questions and didn’t you answer this 
way at page 23 and 24: 

‘‘Question: And had you by that time gotten over into 
the curb lane at least partially? 

‘“<Answer: No, sir, I didn’t change my direction at all 
when I was hit. 

‘‘Question. I had understood you to say in some 
480 75 to 100 feet you had decided to get over into the 
curb lane gradually. Isn’t that right? 


120 


‘‘Answer: At 75 or 100 feet I was in the second lane and 
at the time of the accident I was probably still very close 
to the second lane. 

“Question: Not probably, but had you begun to pull over 
into the first lane? 

‘‘Answer: I had started to pull over 75 feet back.’’ 

Were those questions asked of you and didn’t you answer 
that way? <A. Yes, sir. 


* * * * * * * e * ° 


Q. Now, did you have a mirror in your cab? A. Yes, sir. 

Q. And did you have your mirror adjusted so that you 
could look back up Connecticut Avenue before you changed 
your course? A. Yes, sir. 

Q. And did you look to your right to see if there was 

anything over there that would interfere with your 
481 safe movement over into the curb lane? A. Yes, I 
always drive out of my mirror. 

Q. I am not asking you what you always do; I am asking 
you what you did when you were 75 feet north of Brandy- 
wine Street this date, October 29th. Did you look? A. Yes, 
I looked. 

Q. And did you see the bus? A. No, sir, I didn’t. 

Q. When you looked, how far back could you see? A. 
Very close to a city block or more. 

Q. You could see all the way up to the crest of the hill, 
couldn’t you, Mr. Kazley? A. Yes. 

Q. From the rear of your cab to the crest of the hill, you 
could see. Wasn’t your mirror adjusted that way? A. 
That’s my recollection, yes. 

Q. And did you see the bus coming? A. No, sir. 

Q. Is your theory of this—why didn’t you see the bus? 
A. I can’t answer that question. 

Q. Well, is it your claim to this jury that from the time 
you looked over into your rear view mirror 75 feet from 
the north curb of Brandywine Street—you were going about 
20 miles an hour, weren’t you. A. More or less. 


s s * * s * * * 


121 


482 Q. Is it your theory, Mr. Kazley, that from the 

time you looked into your rear view mirror 75 feet 
from that intersection, and the time of the accident, that the 
bus came over the crest of the hill? A. Yes, sir. 

Q. In other words, it came 1080 feet while you went 75 
feet, is that right? A. Yes, sir. 

Q. The accident happened about at the curb line in your 
recollection, didn’t it? The north curb line of Brandy- 
wine? A. Or above it. 

Q. Yes, and you were going about 20 miles an hour? A. 
Or less. 


Sd * * * * * * oe * * 


483 Q. Are you sure you looked, Mr. Kazley? A. Yes. 
Q. Did you look well? Did you look thoroughly? A. Yes, 
sir. 
Q. Had the bus been within that area behind you between 
your taxi and the crest of the hill would you have seen it? 
A. I certainly would have. 


Q. Mr. Kazley, will you explain to the jury how 
it is that if you looked to your right before you 
moved over into the curb lane, you didn’t see a bus? 
Can you explain that to them? A. I didn’t see it. 
It wasn’t there. 


+ * * * 
Cross Examination 
By Mr. Bulman: 


* * * * * s * * 


Q. Now, when you talk about the nick on your car, 
sir, I show you Kazley’s exhibit number 12, that is 
your cab, is it not? A. Yes, sir. 
Q. Would you please tell me whereabout on your 
492 cab the nick came when you first felt it? A. About 
there. (Indicating) 
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Q. Would you please stand up and show this to the jury? 

(The witness indicates on the photograph.) 

Q. That is where you first felt the nick in the back of 
your car? A. Right in this section here. 

Q. Would you take my pen and put an X at the point 
where you felt contact? Don’t turn your back on the jury. 

Put your initials there. 

Mr. Roberson: May the record show that he is indicating 
the right side on the side of his rear bumper? 

(Mr. Bulman passes the photograph to the jury.) 

The Court: Is that statement correct? 

Mr. Bulman: Yes. 


* * * * ° * * 


508 Walter Roy Ostrom 


called as a witness by counsel for the defense, hav- 
ing been first duly sworn, took the witness stand and testi- 
fied as follows: 


Direct Examination 
By Mr. Davis: 


Q. Mr. Ostrom, will you state your full name, please, for 
the record? A. Walter Roy Ostrom, O-s-t-r-o-m. 

» * * * oe * * s * ° 

Q. What is your occupation at the present time? A. For 
the past two and a half years I have been self-employed as 
a traffic analyst and consultant. 

Q. Prior to the last two and a half years, what was your 
occupation? A. I was a member of the Metropolitan Police 
Department for over 28 years, retiring two and a half years 
ago. The last half of that, I was assigned to the Accident 
Investigation Unit of the Police Department. 

. . . * s s * s ° e 
509 Q. What was your rank at the time you retired 

from the Department? A. I was supervisory ser- 
geant. 
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Mr. Roberson: Your Honor, based on the case of Kenny 
versus Washington Properties, Incorporated, which was 
cited to Your Honor on Friday, I submit this is not a case 
in which any expert witness should be called. This is invad- 
ing the province of the jury. 


* * * * * * * * . ° 


Even if this were a case in which an expert would be 
permitted to testify, this man is no expert. 


* * * * * * * * * 


The Court: Well, I will overrule your objection. 


* * * * * * * . 


Q. Sergeant Ostrom, from the time you were with 
the Accident Investigation Unit, sir, during the last 
14 or 28 years with the Metropolitan Police Department, 
will you give us a little more detail on the type of work 
you were engaged in at that time? A. I was engaged in 
supervisory work, I had about 56 uniformed men working 
under me. I had about five to six detectives at various 
times who were engaged on accident investigations. These 
detectives were engaged on the homicide part of it, prepar- 
ing the cases for the Coroner’s Jury and for the Grand Jury 
or Petit Jury, for trial. 

During this time, I instructed them in all the various 
phases of stopping distances, braking distances, coefficient 
of friction, reaction time of drivers; and I also instructed 
at the rookie school of the Police Department. 

I instructed in the other various schools that they had 
from time to time in traffic, training the officers at the 
precinct. 

I also checked all of the cases that the officers had to 
make, to make certain that they were properly investigated 
and that they recorded the proper information. 

I responded to the scenes of serious accidents on the 

street and would take active charge of investigations, 
518 ascertaining that all measurements, all skid marks, 
all pictures necessary were taken. At the same time 
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in many many instances, I had to handle accidents solely by 
myself while I was on the street during rush hours and 
other times when traffic cars were not available. 

I also prepared charts of different types on braking dis- 
tances, which are in use in the Corporation Counsel’s 
Office in the Municipal Court. 

While a member of the Police Department, I appeared 
as an opinion witness on accident cases in criminal courts; 
also in civil cases as a witness for the District Attorney’s 
office in cases against the United States Government, as an 
expert witness. 

I guess, Mr. Davis, that quickly is about all I can give you. 

Q. Mr. Ostrom, I ask you specifically, where did you 
acquire your knowledge of the braking distances, stopping 
distances, reaction time of drivers and coefficient of friction 
of various types of road surfaces? A. I made a great 
many tests myself. I studied extensively all of the publi- 
cations from the Bureau of Public Roads, from the Traffic 
Institute of Northwestern University. In addition to that, 

I performed a great many braking tests in which 
519 reaction time was recorded as well as the braking 

distances in all types of vehicles over the streets here 
within the city of Washington. 

Q. How many such tests, Sergeant, have you conducted 
personally? A. Well, I kept no record of it. It would be 
in the hundreds, however. 

Q. Have you ever qualified as an expert on braking dis- 
tances, reaction time of drivers and coefficient of friction 
of road surfaces prior to today? A.I have qualified and 
testified in the Circuit Court in Annapolis; the Federal 
Court in Baltimore; before many Justices in the Municipal 
Court in both criminal and civil cases; and about two-thirds 
of the Justices in this Court, including Judge Matthews. 

Q. Sir, do I understand you were responsible for devis- 
ing or instituting the various braking distance and reaction 
distance charts now in use by the Metropolitan Police De- 
partment and the Traffic Court of the District of Columbia? 
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A. Many of them; yes, I have, in collaboration with indi- 
viduals at the U. S. Bureau of Standards. 

We checked the charts thoroughly before we put them 
into effect and they are presently in use and recognized. 


Q. Sir, have you also given instruction in this field 

on traffic analysis? A. Yes, I have. I have lectured 

in the field before a number of scientific organizations, also 

before groups of attorneys; and, of course, in various of 
the traffic schools, as I have mentioned. 

Q. Sir, during the 14 years, specifically, that you were 
with Accident Investigation Unit of the Metropolitan Police 
Department, can you estimate the number of traffic acci- 
dents that you investigated or supervised the investigation 
of in this city? A. It’s an entirety. It would go up into 
the thousands. We had on an average of 18 to 20 thousand 
accidents a year and those reports flowed across my desk. 
And I suppose at least on 10 per cent of that amount I was 
out on the street and in actual investigation of those acci- 
dents. In addition to that, I personally investigated prob- 

ably up in the thousands of that. 
521 Q. In the past two and a half years since your re- 
tirement from the Department, you have been in the 
specific business of traffic investigation analysis on your 
own, have you not? <A. Yes, sir. 


Cross Examination 
By Mr. Roberson: 


Q. Sergeant, you were born in September of 1902 at 
Baker, Oregon? <A. Yes, sir. 

Q. Then you finished three years of High School at 
Baker’s High School? A. And I had completed the other 
year. 
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522 Q. You didn’t go back to High School and get 
your fourth year, did you? A. No, sir, I did not. 

Q. Then, you say, you went a couple of years to George 
Washington University? A. Correct. 

Q. What course did you take there? A. Pre-law. 

Q. For how many years? A. I had two full semesters 
and part of another semester. 

Q. In other words, you had less than a year? <A. No, 
more than a year. 


Q. What year was that? A. That was 1948 or 49, sir. 
Q. You enlisted in the Army in 1921? A. That is right, 
three years. 


id ° * ° * Ld ° * ° * 


Q. When yon entered the Army in 1921, you were in the 
Infantry? A. Correct. 

Q. And you got out in 19242 A. Correct. 

Q. What was the next occupation you took up? A. I 
drove a bus for a little over four years for the old Capital 
Transit Company. 


» ° * * * s id * * s 


524 Q. And when was it that you say you drove a bus 
for some old predecessor of the D. C. Transit A. 
From 1924 until 1928. 


« * . s * J ° ° * ° 


525 Q. When you were employed on the Police Force, 
that was in 1929, wasn’t it? A. I think I took exam- 
inations in the spring of 1929, I believe. 

Q. And you gave your prior employment there as being 
aclerk, didn’t you? A. Yes. 

Q. What were you clerk of? A. A short period of time, 
with my uncle down in Louisa, Virginia, I was employed 
in a hardware store as a clerk. 

Q. So when you were employed to the Police Force in 

1929, you were assigned to the 7th Precinct as a 
526 foot patrol; is that right? A. That is right. 
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Q. You were there about ten years, right? A. Sir, 
I wasn’t there that long. Back in 1931, Major Brown estab- 
lished what was known then as a collateral unit and all 
tickets in the District of Columbia were paid at this partic- 
ular office in the old buildng on Indiana Avenue. And I 
was there about three years. I helped start that office and 
was collateral clerk there about three years, after which 
time I returned in about 1934 to the 7th Precinct and then 
was promoted to Sergeant on November 1st, 1939. And 
then I left that precinct. 


Q. After you left the 7th Precinct, yon went over 
to the 2nd Precinct, didn’t you? A. That is right. 

Q. And you did not have any special training in either of 
those precincts to be an accident investigator, did you? A. 
Not until I went into the Unit, July 1st, 1941. 

Q. You didn’t go to the Northwestern Traffic School your- 
self? A. And no one else had at that time either. 


Q. You didn’t go to any other traffic school out of this 
city, did you? A. No, sir. 

Q. And of this 14 years you were assigned to the Acci- 
dent Investigation Unit, over 6 years you were in the Army, 
weren’t you? A. I was a reserve officer in the Air Force 
and I was called back in the Air Force for a period of 
time, yes, sir. 


. * * * * * e * e * 


Q. When were you assigned to the AIU.? A. 
First of July, 1941. 

Q. Then you went into the Army—— A. A little over 
two years. 

Q. —in April of 1942, right?) A. That is right. 

Q. You didn’t come out until November of 19442 A. 
That is right. 

Q. Then you went back in the Army in December of 1950? 
A. Correct. 
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Q. And you didn’t get out then until 19542 A. Correct. 

Q. In the Army, your assignment was not accident inves- 
tigation, was it? A. It was intelligence. 

Q. When you were assigned to the A.LU., you were al- 

ready a sergeant, weren’t you? A. That is correct. 
529 Q. So your work from the outset was of a super- 

visory nature, wasn’t it? A. Well, I had to instruct 
the men in their work and how to do it. I had to learn the 
work myself before I could instruct them. 

Q. To answer my question, your work from the outset 
was of a supervisory nature rather than going out on the 
streets and doing the work yourself? A. I think I an- 
swered you; yes, sir. 


531 Q. Sergeant, are you familiar with the tests on 

power dynamics that were made up in New Hamp- 
shire? A. I paid $15.00 for the book of Mr. Andrew White 
—Yes, sir, I am familiar with it and I have it and I have 


studied it. 
532 Q. Do you agree with Mr. Andrew White’s con- 

clusions in that book? A. To a great extent, all of 
his coefficients that he arrived at were in excess of the 
coefficient that I used for my computations except in one 
instance. He had a certain manufactured tire that had a 
better coefficient than any other tire, and I disagree with 
that. 

Q. Do you agree with the statement in Mr. White’s book 
to the effect that trying to get the stopping distance of a 
vehicle from skid marks is like being told what a man’s 
weight is and being asked to conclude what the color of his 
hair is, because there are so many variables? Do you agree 
or disagree with that? A. Well now, I don’t remember the 
exact wording that he might have used, but I do say this: 
Where you established a minimum coefficient and all the 
tests that you have performed are in excess of that coeffi- 
cient, that then you are not wrong in establishing that as the 
minimum coefficient. 
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Now, I would say that any expert would get on the stand 
and from skid marks, using a high coefficient, such as some 
of the coefficients that Mr. White obtained through his 
tests in New Hampshire and also in Florida, I would say 
yes, he would be absolutely correct in that statement. 


Q. You have never tested bus No. 5168 of the 
Transit Company, have you? A. I have tested buses, 
but not that one. 

Q. So you don’t know anything about this particular bus 
that is involved in this accident? A. I rode on No. 5168— 
68 or 49, I’m not sure—coming down this morning from 
Georgetown. 

* * * + . s a * . ° 

Mr. Roberson: I submit even if the subject of inter- 

pretation of how the point of contact occurred were 
534 proper subject for expert testimony, this man has 
demonstrated no special qualifications in that field. 


* s * * * s . * * 


The Court: I will overrule the objection. 


Direct Examination (Continued) 
By Mr. Davis: 


* * * . * s . e 


Q. Will you state what you mean, sir, when you 
speak of coefficient of friction? 


It’s just the fact that ‘‘F,’’ which is the coefficient of 
friction, equals the velocity of miles per hour squared, 
divided by 30 times the distance—30 being a constant and 
a conversion factor—30 times the distance. That estab- 
lishes the coefficient of friction. 
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539 The Witness: I examined a bus of the same iden- 
tical type, No. 5149, and I also examined a 1953 Mer- 
cury Monterey sedan of the identical type, and of which I 
took measurements. 
Mr. Roberson: I take it the answer is no, he did not 
examine these particular vehicles. 
The Witness: Vehicles of a similar type. 


By Mr. Davis: 


Q. To answer the question specifically, you did not exam- 
ine the very two vehicles involved in this accident? A. No, 
sir. 

Q. Did you also visit the scene of the accident at Con- 
necticut Avenue and Brandywine Street in association with 
Officer Mathew Lee of the Accident Investigation Unit? 
A. I did. 

Q. Did you also examine the official police report, sir? 
A. I did. 

Q. His rough sheets and measurements and the actual 
photographs taken by him in connection with this accident? 
A. I did. 


* * . * s 2 a s . ° 
540 Q. Now, the testimony in this case, Sergeant, is 
that Connecticut Avenue at that point has a down 
grade of 3.5 per cent. Would you tell us what the coefficient 
of friction of Connecticut Avenue was as of October 29, 
1957? A. For a bus? 
Q. Fora bus, yes. A. On the tests that I have performed, 
I would use the minimum coefficient of .55 for a bus coming 
down that grade. Of course, we must realize that when a 
vehicle or any object is going downgrade, it takes longer to 
stop it than it does if it is going upgrade—— 
* J * . s . . 


The Witness: In order to answer the question, Your 


Honor, what I was trying to do is I was using .55, but 
going downgrade, I have to deduct 3 and a half per 
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541 cent from the other, making it instead .51 being the 
coefficient because of the downgrade. I was just 
trying to explain that. 


By Mr. Davis: 


Q. What coefficient of friction did you establish in view 
of the downgrade of 3 and a half per cent? A. Point 51. 
Q. Point 51. 


* s * * * * oe * * 


Q. Assume that this was a bus No. 5168, White 
542 Hydrotorque, what kind of brakes would it have? A. 
It had air brakes. 

Q. Are they four-wheel brakes? A. Four-wheel brakes. 

Q. Before leaving that point, Sergeant, with that type of 

coefficient of friction on a dry street, do you have an opin- 

ion as to the minimum stopping distance for a bus of that 

type, equipped with four-wheel air brakes in an emergency 
situation? 


2 * . * * * * * . * 


Q. I will amend that by including that at the time of the 
accident, the bus was operated by a normal human being 
with normal reactions; that the bus was in good order, with 

good working brakes in good condition. Considering 
543 the grade of Connecticut Avenue at that point, the 

bus was proceeding south, can you tell us under 
emergency conditions, what would be the minimum stopping 
distance of that bus equipped with that type of brakes? 
A. From what speed, sir? 

Q. From a speed of 20 miles an hour. A. Twenty-six 
feet, that would be the braking distance. 


* s * * * * s s * * 

Q. It has been established by the evidence in this 

case, Mr. Ostrom, that the point of impact between 

these two vehicles was 17 feet north of the north curb line 
of Brandywine Street—— 
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Mr. Roberson: I object to that on the ground the point 
of impact has not been established at any place. 


548 The Court: I think he may put his question as- 
suming and if there is no basis for the assumption, 
the jury may so find. 


. * ° * . * * e s ° 


550 Q. Sergeant Ostrom, assuming that a White bus 
of the 5100 series such as was operated by the Cap- 
ital Transit Company: 


Q. D. C. Transit System, and a standing load of passen- 
gers, was traveling south on Connecticut Avenue between 
Cumberland Street and Brandywine Street, by a male 
driver having normal mental and physical reactions, this 
bus being equipped with four-wheel air brakes in good 
mechanical condition, and further, that Connecticut Avenue 
at this location, is paved in asphalt with a 3.5 per cent down 
grade to the south and dry and clean at the time when the 
front of the bus was at a location 17 feet, approximately, 
north of the north curb of Brandywine Street and two or 
three feet east of the west curb of Connecticut Avenue, the 
left front of the bus was in collision with the right rear of 
a 1953 Mercury Monterey sedan, a taxicab, at which mo- 
ment the bus driver jerked the steering wheel to his right 
and the left front of his bus lifted the right rear of the cab, 
then passed along the right side of the cab, the front wheels 
and the right rear wheel of the bus mounted the sidewalk 

on the west side of Connecticut Avenue just south 
551 of Brandywin Street, and the left front corner of the 

bus collided with a tree, about 26 inches in diameter, 
located in the parking 32 feet south of the south curb of 
Brandywine Street, where it came to a stop. 

The taxicab continued south, parallel with the west curb 
of Connecticut Avenue for a distance of approximately 28 
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feet, laying down a skid mark from the left tires of 27 feet 
and with the right tires of 19 feet, the left skid from the 
point, or about the point, of impact to a point about 10 feet 
south of the north curb of Brandywine, where they both 
swerved to the southwest and the taxicab came to a stop 
with the edge of the right rear bumper in contact with the 
left rear bumper of the bus, front of the cab a few feet 
east of the side of the bus as indicated in the Police photo- 
graphs. 

You will note the position that the two vehicles came to 
rest, the skid marks of the taxicab. You will note that 
there are no skid marks from the bus. Since you have 
visited the scene of this accident and inspected a bus of the 
5100 Series such as the one in question, as well as the 1953 
Mercury Monterey sedan, assume those facts that I have 
just related are true, and after your study of the photo- 
graphs which you say you have made, could you, with 
reasonable certainty, based upon your knowledge and ex- 


periences, have an opinion as to whether or not the taxicab 
at the point of impact had been running parallel with the 
west curb of Connecticut Avenue? A. It had. 


. * * * * * * * * Ld 


Mr.—Sergeant Ostrom, assuming all the facts that 
I have just given you in the hypothetical question 
are true—— A. Yes, sir. 

Q. And with this amendment: That the first 28 feet of 
the marks made by the left rear—the left tires of this cab— 
were what may be called brush marks as contra dis- 
tinguished from skid marks and then the 20 feet of skid 
marks including a total overall distance of 48 feet from the 
left side, the right side marks commencing for 19 feet, and 
both of them coming over to the position where the cab 
came to a final rest, I’ll ask you from those facts, or from 
the photographs that you have observed, did you form any 
conclusion ay to whether or not the taxicab had been pro- 
ceeding prior to any impact with the bus in a line parallel 
with the west curb of Connecticut Avenue? <A. I did. 
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Q. What—on what fact did you base that conclusion? 
A. On the facts that the skid mark was a straight skid 
mark, appearing 14.5 feet east of the west curb of Con- 
necticut Avenue and extending directly parallel with the 

curb of Connecticut Avenue down to the point where 
559 the swerve started toward the southwest corner. 
Now, at the point that the swerve started, that left 
skid was 14 feet east of the west curb, which indicated that 
the cab was going directly parallel with the west curb. 

Furthermore, the impact with the left front of the bus 
and the right rear of the cab, of the taxi, as evidenced in 
the photographs showed, was right at the corner of the left 
side of the bus, which would have an effect of pushing the 
taxicab directly in the direction that it was going prior to 
the impact and then sliding off from that bumper and then 
passing along the side of the cab. There was no evidence 
indicated in the pictures of the left front bumper digging 
in any place or making an indentation into the side of the 
cab as would be evidenced if the cab were passing diagonal- 
ly across the front or cutting in on the bus. 

Then they extended forward. The three marks on the 
taxicab corresponded to the corrugated bumper turnaround, 
the left front of the bus. 

Q. Assuming again the facts that I have given you as 
being true, in your examination of the official photographs 
of the accident investigation, did you form any conclusion 
as to the point of initial contact between the bus and this 
taxicab? 


* * 2 * * ° s * * * 


The Witness: Yes. Yes, I’m sorry, Mr. Roberson. 


Q. What was the conclusion, Sergeant? A. I did form 
a conclusion. My conclusion was that the left turnaround 
bumper of the bus came in contact with the right rear 
bumper of the taxicab under the rear light assembly and 
just about at the point of the turnaround where the rear 
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bumper of the taxi starts curving around on the side of the 
right rear fender. 


Q. Sir, asking you again, assuming the facts that I have 
given you to be true, did you form any conclusion as to what 
caused the two vehicles in their procedure south on Con- 
necticut Avenue to go toward the right or the southwest 
corner with the cab apparently in contact with the bus? A. 
I did. 

Q. What was your conclusion as to that, sir? A. My 
conclusion was that the bus was evidently steered to the 
right in order to end up in the position that it was ended up 
in. Then the left front turnaround bumper of the bus, 
after just momentary contact, just a very slight contact, 

with the rear of the bumper of the right rear of the 
561 taxicab, would have raised the taxicab up and may 

have pushed it slightly so that it stood alongside of 
the taxicab and then on down to a point at the rear of the 
right rear fender with the front of the cab—front of the 
bus—losing contact with the cab. 

Then the cab continued on south to the point of 27 feet 
south of that alleged point of impact, at which time the 
cab swerved to follow the bus as it turned toward the tree. 

Now, from the pictures there is evidence of where the 
two came to rest, that the left rear turnaround bumper 
of the bus and the right rear turnaround bumper of the 
taxicab were still in contact with one another. 

Also, in ending, the front of the bus was extended out— 
was—the front of it—excuse me, correct that. 

The front of the taxicab extended out to some three feet 
or more distance from the side of the bus, the bus being at 
an angle into the tree, but even then the taxicab was pretty 
much parallel with the west curb of Connecticut Avenue 
and my conclusion that this right rear bumper of the taxi- 
cab was snagged by the left turnaround rear bumper of the 
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bus which caused that pulling around and pulling down in 
that location. 
° . * * * = te . s e 
562 Q. Now, Sergeant, assuming again the facts that 
I have given you in the hypothetical question, did you 
come to any conclusion as to whether or not the bus driver 
applied the brakes of the bus prior to this occurrence? 
A. There was no evidence on the street, no skid marks from 
the bus, and from that there is no physical evidence visible 
there at the scene, or left at the scene, that would indicate 
that he had applied his brakes. 


fd ‘J * s * 
Cross Examination 


By Mr. Roberson: 


° * ° * * * . * ° 


563 Q. Yes, now, when a person is confronted with an 
emergency, there is a period of time that—for the 


brain to translate, to perceive, the danger—for the brain to 
translate that into a message and to—for the—to the brain 
itself to appreciate the danger and then to translate to the 
muscles wha they should do about it before there is any 

motion at all; isn’t that right? There is that period 
564 of time? A. Well—not before there is any motion. 

There is motion on the art of the person reacting, 
yes, but 

Q. Before there is any motion on the person reacting, 
there is a mental operation that is necessary, isn’t there? 
A. There is a mental lag, yes. 

Q. And what is that called? A. That is part of the 
reaction time. 

Q. That is part of the physical reaction time and that 
varies in individuals; doesn’t it? A. Yes, there is an aver- 
age but it varies with individuals. 

Q. And it varies with the situation, doesn’t t? A. You’d 
have to describe the situation for me to give you an opin- 
ion on it, sir. 
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Q. Well, your reaction time would not be the same if 
you knew you were being tested for reaction time; as, if 
you were going to the grocery store for your wife on Sat- 
urday, having been nagged for an hour to do it, and some- 
body runs out beside you; your reaction time when some- 
body runs out in the street is not the same as if you were 
being tested and being told that now your reaction time 
is going to be tested: ‘‘When I fire this gun, you put your 
foot on the brake. We’re going to time you.’’ Those would 
be different times, wouldn’t they? A. The reaction time on 
a testing machine will be slightly less than the reaction 
actually in an emergency. 

Q. And that is because a person knows he is being 
565 tested. A. He is alerted to the fact that he is and 
he is watching for a specific moment in which to re- 

act, yes. 

Q. So, if you are just going down the street and an emer- 
gency occurs, your reaction time will probably be longer 
than if you are being tested for the purpose of setting up 
a bunch of tables; isn’t that so? A. The average is longer, 
yes. 

Q. Well, in a non-testing situation, Mr. Ostrom, the 
reaction time is almost a second, isn’t it, the average re- 
action time? A. Will you repeat that, please. 

Q. I say, in a non-testing situation, you don’t know your 
reaction time is going to be tested; the average reaction 
time would be almost a second, wouldn’t it? A. The normal 
—the average reaction of a normal individual under such 
circumstances is a 34 of a second. 

Q. But you are talking about a test situation. You are 
not talking about the man going down the street. A. All 
our average is about 34 of a second. 

Q. Don’t talk about all ‘our’ averages. I want to know 
if the reaction time of 34 of a second, you’re talking about, 
is not based upon a testing situation? A. Testing, yes, 
testing situation is correct. 
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567 Q. So, if you are going 25 miles an hour in a non- 

test situation, you would have a reaction time of at 
least three quarters of a second where there is a mental 
operation going on; isn’t that so? A. The mental and 
physical. 

Q. Well, in addition to the physical reaction time there is 
a mechanical reaction time after you apply your brakes 
for the brakes to take effect. They don’t do it instan- 
taneously, do they? A. No, not an air brake. A hydraulic 
brake does but not an air brake. 

* * * es = * * e ad * 
Q. And we are not talking about hydraulic brakes 
here, are wet A. We are talking about air brakes. 

Q. And that is not instantaneous, is it? A. No, sir. 
es * * e * s s a e * 
569 Q. So, if the bus that we are dealing with here was 

going at 25 miles an hour, you would go at—you 
would go 27 feet before you even started adding on the 
skid marks, or whatever distance it actually took to bring 
it to a standstill, wouldn’t you? A. 27.5 feet is correct, 
yes, sir. 

Q. And if you were going at 20 miles an hour, what would 
be the distance it would go in 34 of asecond? A. 22 feet, sir. 

Q. So, it is your testimony here that in an emergency 
situation on a downhill grade which incidentally increases 
the time it takes to stop, doesn’t it—on a downhill grade, 
would that bus, confronted with an emergency situation— 
could have been stopped in 27 feet? A. 20 miles an hour, 
the overall stopping distance would be the reaction distance 
of 22 feet plus the 26 feet which would be 48 feet overall 
stopping. Now, this is only assaming—— 

Q. Just a minute. You answered Mr. Davis the—it would 
take it 26 feet to stop under those circumstances; didn’t 
you? A. At 25 miles an hour. 

Q. Did you ignore the reaction time in that? A. I was 
asked the question of braking distance. There was no men- 
tion of reaction time. 
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570 Q. Did you understand that question to contem- 

plate leaving out the reaction time? A. That’s cor- 
rect. It was a specific question asked to leave it out, just 
the braking distance. 

Q. Well, in an emergency situation, there is always a 
reaction time; isn’t there? A. Oh, yes. 

Q. So, to give the jury the fair, full picture, you would 
have to give both the braking distance—that is the mark on 
the street, or the distance on the street—after the brakes 
go into action, but you’d have to take into consideration 
this substantial distance the bus would have traveled dur- 
ing the reaction time, wouldn’t you? A. Definitely. 

Q. So, at 20 miles an hour instead of being 26 feet as 
you are confronted with an emergency situation, you in- 
elude the reaction time and it would take 46 feet to stop. 
A. 48—yes, 48 feet. 

Q. And if you are going 25 miles an hour, how long 

would it take? A. About 40 feet, sir. 
571 Q. And if you add to that the fact that in this 
emergency that arose, there was a jostling and jar- 
ring of the operator involved, you would have to allow some 
additional distance, wouldn’t you? A. Was there a jostling 
and jarring? You would have to explain what it would be 
for me to—— 

Q. Well, assume that a bus is going straight down the 
street, parallel to the curb within a few inches of the curb, 
and a vehicle suddenly cuts over and strikes it on the left 
front corner and jars the operator, and his—he is trying 
to hold his bus steady but his hands are jerked to the right. 
All of that would increase the distancee—— A. Thai 
wouldn’t occur. There would be no jostling occur from 
the type of action you have described. 

° * * s * es ° 7 se e 
Q. Well, maybe it does and maybe it doesn’t, but 


my original question was that this taxi driver came 
over and struck the bus and jarred him; then that would 
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affect the distance within which the bus could have been 
brought to a stop; isn’t that so? A. Now, again, you are 
telling me something that happened. You are not taking 
the assumption I have already told you, Mr. Roberson, 
that there would be no jostling as a result of this impact 
as my conclusions have been formed. 

Q. That is what you say. A. That’s right. 

Q. But the jury is here to decide the questions of fact. 

A. That’s right. 
573 Q. Now, I am saying—asking you to assume that 
it happened. A. You didn’t say that on your last 
question, ‘‘assume.’’? You gave me a straight question 
which I answered as I did. 

Q. Well, you listen to this one, A. All right. 

Q. Assume that this bus was going down the street paral- 
lel and within a few inches of the right hand curb and that 
a taxi suddenly cut over from—overtook the bus and cut 
over and struck the left front corner of that bus with the 
right side of that cab, resulting in an appreciable jar- 
ring——A. No, I’m assuming that it is going to jar—— 

Q. Let me finish. You are to assume all these facts to 
be so. A. All right. All right. 

Q. And it jolted the bus operator and caused his hand 
to jerk to the right. Now wouldn’t that jarring that I have 
just told you to assume took place, wouldn’t that jarring 
affect the distance within which a bus under that situation, 
that emergency, could have come to a standstill? 


574 Q. Assume what I have told you to be true, 
wouldn’t that jostling have affected the time within 
which the bus could have been brought to a standstill, the 
distance? A. Unless you could tell me the extent of the 
jostling, I don’t believe that I could fairly answer the 
question. 
Q. I don’t think anybody could tell you the extent of the 
jostling unless they were there, could they, Sergeant? 
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That is a variable in other words. A. That is correct. 
Might I say—— 

Q. And— A. Might I say this: This is a variable: If 
the jostling was sufficient to have unseated that man where 
he went off the seat, if it was to that extent, it would have 
affected his braking and may have affected his steering. 


576 Q. Officer, you said that you had examined the 
A.I.U. records of this investigation in connection with this 
expert opinion of yours. A. That’s correct. 

Q. By the way, when did you go to the scene of the 
accident? 


* + * * * . * s 


Two years after the accident? A. That is right. 

Q. And who went with you? A. Officer Matthew 
Lee of the Accident Investigation Unit who had all of the 
A.I.U. records with him and that is how.I saw them. 

Q. And which of the three sets of measurements in Offi- 
cer Lee’s records did you assume to be true? A. I took my 
measurements from that given me by Officer Lee. I didn’t— 
fact of the matter, I couldn’t tell you definitely there were 
three sets. 


Q. Just answer that question. He did not tell you that 
there were other sets that did not agree? A. Other sets, 
yes, but not the number—— 

Q. I see. Now, you say that one of the things that led 
you to this recently formed conclusion that the taxi was 

going parallel to the curb was that the first mark 
578 down here was straight; is that right? That is one 

of the bases of your conclusion? A. One; there were 
others. 

Q. That is one of them. A. One of them, yes. 


* * * * * * . * ° 


Q. So, if the truth of the matter is that this line, 
this 28-foot line, was not parallel to the curb of 
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Connectieut Avenue but curved somewhat, whether 
580 to the right or left, wouldn’t that affect your opinion 

as to whether or not at the time of the impact the 
taxi was going parallel to the curb of Connecticut Avenue? 
A. I am to assume that there is—that that 28 feet of skid 
mark is not all parallel to the curb. There was a swerve 
to the right down there after the 28 feet and it did swerve 
to the right of the curb. 

Q. We are not talking about the 20 feet down here. We 
are talking about the 28-foot mark up here if there was a 
bend in that. A. I would have to know, One: 

The distance down in which the curb appeared and the 
variation, how far it curved off from the line that you 
have drawn on the board, either west or east. 

Q. Now, one of the fundamentals of your first conclu- 
sion was that this line was parallel with the curb, that 
28-foot skid mark. A. Correct. 

Q. And if it was not parallel, wouldn’t that have some 
effect on your opinion? A. I would have to know the 
extent. 
es * * * e * * * ° . 
581 Q. Mr. Ostrom, I show you D. C. Transit’s Exhibit 

4. Can’t you see the dent in the right rear door 
of that cab? 


582 A. Oh yes, there is a slight dent in there such as 
you would push like that. (Indicating with motion 
of arm.) 


es Lt * s * * * * . e 


583 Q. So, if the dent was way up on the right front 

door of the cab, and that was the point of impact 
between the bus and the cab, that would affect your opin- 
ion as to whether or not the cab was going parallel to the 
curb at the time of the impact? A. If that were the initial 
point of impact, yes, sir. 


oases! Sees 
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587 Cross Examination 
By Mr. Bulman: 


Q. Now Sergeant Ostrom, Mr. Roberson asked you 
about braking distances and I am not taking into 
consideration reaction time. Based upon your ruler there 
and your opinion as an expert based on the charts, a vehicle 
going at 15 miles an hour, equipped with good tires, 
604 how fast—was is the braking distance? At 15 
miles an hour? A. Do you mean a car? You men- 
tioned a car? A taxicab? 
Q. I am talking about a bus. This bus. A. Oh, a bus. 
Q. This bus at 15 miles an hour. A. At 15 miles an 
hour? 
Q. What was its braking distance? A. It would be less 
than fifteen feet, between fourteen and fifteen feet. 


. * * & * * * * * * 


The Court: What are the other regulations you 
want to put in, Mr. Davis, aside from 22A? 

Mr. Davis: Section 22B, Your Honor, which may or 
may not be all of it, I may read pertinent parts of it which 
reads as follows: The driver of every vehicle shall con- 
sistently with the requirements of the preceding section, 
referring to 22A, drive at an appropriate reduced speed 

when approaching and crossing an intersection and 
622 eliminating the intervening part and when special 

hazard exists with respect to pedestrians or other 
traffic. 


. * * s . * * e * 


The Court: Excuse me, it is not B, I do not believe. 

Mr. Davis: I am sorry, it is 22C. I have a typographical 
error on my instruction. 

The Court: Thank you. 

Mr. Davis: There are some portions of that, of course, 
that are not applicable concerning a curve and so on so I 
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have deleted that. The portion that I want to read is that 
the driver of every vehicle shall, consistent with the re- 
quirements of 22A, drive at an appropriate reduced speed 
when approaching and crossing an intersection. 

The Court: That is all you want to put in, isn’t it? 

Mr. Davis: And then taking up at the last clause: And 
when a special hazard exists with respect to pedestrians or 
other traffic or by reason of weather or highway con- 

ditions. 
623 The Court: All right and what is your next one? 
Mr. Roberson: Your Honor doesn’t want to hear 
me comment on them as he goes along? 

The Court: Yes, I will be glad to hear your comment. 

Mr. Roberson: That particular one that he has got, of 
course, has nothing whatever to do with our accident, which 
is not an intersection collision in the sense that a vehicle 
or pedestrian came out from the intersection and that is 
the particular hazard that particular regulation was aimed 
at. It was not aimed at the type situation we have got. It 
has got no place in our evidence. This is not either where 
a pedestrian or anybody else was turning at that intersec- 
tion or where the pedestrian was walking across the street 
or anyone else, and, therefore, the reason why that regu- 
lation was enacted, not being applicable to the facts in our 
case, it has no place whatever to the facts in our case. 

Mr. Davis: The regulation is not limited to traffic in 
both directions or coming in at right angles. It makes it 
applicable to any intersection to reduce speed, even though 
he isn’t speeding, to reduce it, to appropriately reduce 
speed. 

Mr. Bulman: That is my understanding of this regula- 
tion, that the motorist must reduce speed when he ap- 
proaches any intersection. 


& * * * ° * = * ° s 


631. The Court: All right now. Just a minute. I 
think that is enough. You may read 22A and 22—— 
Mr. Davis: 22C. 
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The Court: 22C and 28B except the last sentence. I 
believe you agreed that you did not want to read the last 
sentence. 99C. 

* s . * . * * e * * 
Mr. Roberson: Just a minute before we get to 
that. Is Mr. Bulman joining and urging Your Honor 

to admit those Regulations which I have objected to? 

Mr. Bulman: I am going to offer them myself. 

Mr. Roberson: Oh, you are, because I do not want it, 
if it goes up for Mr. Bulman to say, Well, they were his 
regulations. If they are why they shouldn’t effect his case. 


* * * * Ld * * * * * 


643 Henry H. Urman 


was called as a witness in his own behalf, and having 
been first duly sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Bulman: 


Q. Would you state your full name, please? A. Henry 
H. Urman. 


Q. Inviting your attention to that date, did there come 
a time when you became a passenger on a D. C. Transit 
System bus? A. Yes, sir. 

Q. And will you tell her Honor and these ladies and 
gentlemen where it was that you boarded the bus? A. In 

front of my apartment building at the corner of 
644 Cumberland Avenue. 


Q. You have an interest in this case, do you not? A. 
Obviously, yes . 

Q. And you engaged me to represent you? A. That is 
correct. 

Q. In your claim? A. That is correct. 
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Q. Now when you boarded the bus where did you stand 
at the time. What part of the bus did you stand? A. I 
stood in the forward portion of the bus on the left hand 
side. The same side as the driver at the second upright 
pole. 


645 Q. Now tell us from the time you boarded the bus, 
did you have, did you feel any sensation or a thud 
up until the time that it struck a tree? A. No, sir. 

Q. Now at the time you boarded the bus, and I am invit- 
ing your attention now, did you notice when you got to 
the vicinity of Brandywine Street, after you had passed 
some distance down, as you approached Brandywine—do 
you have that in mind? A. Yes, sir. 

Q. From that moment on until the time that the bus 
came in contact with the tree did you have any sensation 
of any brakes being applied? A. No, sir. 

Q. Did you feel in the movement of the bus any applica- 
tion of brakes as far as you can remember? A. I can’t 
remember any. 

Q. Did you hear from the vicinity of Brandywine inter- 
section at the time the bus came in contact with the tree, 
did you hear any application of air brakes? A. I don’t 
recall hearing any air brakes. 


. * * * n 
648 Cross Examination 


By Mr. Roberson: 


Q. You did feel a terrific jolt in connection with this 
accident, didn’t you? A. I did feel it, yes. 
Q. Just before you felt the jolt you saw a vehicle on the 
outside of the left side of that bus? A. That is right. 
Q. You did see a vehicle on the left side of that bus at 
an unusual angle, that is not parallel with the bus? 
649 <A. That is true. 
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650 Recross-Examination 
By Mr. Rokerson: 
+ s = * * e * * e 


Q. And you were standing at the second pole back on 
the left hand side of the bus and you felt this vehicle which 
was not parallel to the bus, just slightly before the impact. 
Ts that right? A. Yes. 


Adelaide Olson 


was called to the stand by counsel for the Plaintiffs, 
and having been duly sworn was examined and testified as 
follows: 


Direct Examination 
By Mr. Bulman: 


Q. Miss Olson, would you be good enough to give us 
your name? A. My name is Miss Adelaide Olson. 


* . * * * * * . . s 


Q. Inviting your attention—before I ask you that 
question—were you a passenger on the District 
Transit System bus on October 29, 1957? A. Yes, I was. 
Q. And you have a claim arising out of the collision that 
occurred on that date? A. Yes, I have. 


Q. Where was it that you boarded the bus that morning? 
A. At Cumberland—Connecticut and Cumberland. 

Q. And who was with you at the time you boarded the 
bus? A. Doris was with me. 

Q. Were any other passengers waiting to board? A. 
Yes, there was. From what I remember, three—at least 
three besides Doris and myself—maybe two—two or three 
besides Doris and myself. 
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655 Q. Now, could you remember, of the five passen- 

gers, who was it that was last getting on? A. I was. 

Q. And who got on immediately in front of you? A. 
Doris. 


* * * * * * * * * * 


Q. By token. After you paid your token, where did you 
then move over to stand? A. I was standing up by the 
door holding on to the rod. 

Q. Is that parallel rod on the right side of the bus? 
A. Yes, the parallel rod on the right side of the bus. 

Q. Would that be opposite from where the driver is? A. 
Yes, immediately opposite. 

Q. With respect to the white line that is on the floor of 
the bus, would you please tell Her Honor and these ladies 

and gentlemen of the jury, with respect to that white 
656 line—where, in the neighborhood of that line, were 

you standing, or how close, if you can remember? 
A. I can’t remember; I didn’t pay attention. I had the 
rod to hang on to; that is all I was concerned with. 


* * * * * * * . s * 


657 Q. Did there come a time when you got on the bus 
that the bus started to move after you got on? <A. 
Yes, right away. 

Q. Now, when it started to move then, as it arrived in 
the vicinity of Brandywine Street, tell us what you heard? 
What is the first thing you heard? A. I was hanging on 
to this rod looking to the west and I heard a thud. 

Q. When you say thud—— A. For that reason I 
658 turned my head over toward the steering wheel. 

Q. Demonstrate exactly what you did. A. I turned 
my head toward the steering wheel, the driver. I saw his 
two hands on the wheel. I did not see the driver, but I 
saw his two hands. He made a turn to the right with the 
wheel. 


* ° 
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659 Cross-Examination 


By Mr. Roberson: 


* * * * * * . * * 


Q. And you were the last of the group of passen- 
gers to get on; & that so? <A. Yes. 
Q. Where did your sister, Doris, stand? A. She stood 
opposite me behind the driver. 


* * Ld * * * * * . * 


Q. You say you don’t like to get on a crowded bus? A. 
No, I don’t. 

Q. You concluded before you got on that bus that 

there was room enough for you to get on? A. Yes, there 
was. 

Q. Otherwise, you wouldn’t have got on. A. Yes. 


* * * * * * * * * 


Q. Miss Olson, I show you Transit Exhibit Number 11. 
That shows the front of that bus you were on doesn’t it? 
A. Yes. 

Q. Is this pole right here on the right the one you were 
holding on? <A. Yes. 

Q. Were you standing approximately where this circle 

is? A. Yes. 
662 Q. Miss Olson, so far as you recall, there was no 
one standing any further forward on this bus than 
you were, was there? That is, in the front of you? A. 
No, as far as I recall. 

Q. So, as far as you can recall, you were the one that 
was closest to the front of the bus? A. Yes, as far as 1 
remember. 

Q. And you had been the last one to get on? A. Yes. 


* . * * * * * . . 


Q. So far as you know, the speed of that bus was 
nothing unusual, was it? A. I don’t believe so. 
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Q. You wouldn’t say it was going real fast, would you? 
A. No, I wouldn’t say that. 


* * s * * * . s d s 


664 Q. When you heard this thud, you looked toward 
your left, didn’t you? <A. Yes, I did. 
Q. And xou looked out the front windshield of the bus? 
A. Yes, I did. 
Q. And when you looked to your left you saw the top of 
acar, didn’t you? A. The back top, yes. 
* * s * * * * . s . 
Q. And it was—it appeared to you that it was trying to 
get in front of the bus, didn’t it? A. Just driving along. 
I don’t think it was-—— 
Q. You remember having your deposition taken, Miss 
Olson? <A. Yes. 
Q. As a matter of fact, you have been sitting back here 
reading it about three days, haven’t you? <A. Yes. 
Sd e s * * * e s s e 
665 Q. So it did appear to you it was trying to get 
in front of the bus at the time you looked up? A. 
Yes, that’s right. 
Ed . . » * 


670 Bertin E. Cassou 


was called to the stand by counsel for the Plaintiffs, and 
having been duly sworn was examined and testified as 
follows: 


Direct Examination 
By Mr. Bulman: 


Q. Would you give us your full name? A. My name is 
Bertin E. Cassou, C-a-s-s-o-u. 


671 Q. Were you a passenger on a District Transit 
System bus on October 29, 1957? A. I was. 
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Q. And where did you board this particular bus? A. 
Connecticut Avenue and Legation Street. 

Q. Incidentally, you have a claim pending in this action, 
do you not? A. I do. 


Q. Where did you then stand, sir? A. Behind the driver, 
that longitudinal seat 


Q. With respect to distance, could you reach over 
and touch the driver? A. No. I would say he was 
a little beyond that. 


673 Q. Did anything happen prior to the time it struck 
the tree, such as a jerk, or jolt, that threw you, or 

caused you to be thrown in the seat, or anything of that 
character? A. There was a swerve that made me instinc- 
tively grab that handle at the time—instinctively. 

Q. Before that swerve was there any jolt? A. None 
whatsoever. 

Q. Did you hear the application of brakes? A. None. 

Q. Did you hear any—I withdraw that. Did you feel 
any sensation of any brakes being applied before the 
bus struck: A. None whatsoever. 

Q. Did you feel any diminution in the speed at any 
time prior to the time the bus struck the tree? A. None 
whatsoever. 


* * * * * * * — * 
Cross Examination 
By Mr. Davis: 


* . » * s * . * * 


Q. Now, what was the first indication that you 
had that there was an accident? I believe you said 
you blacked out before the actual contact with the 
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676 tree. A. From the time I felt the swerve it was 
practically instantaneous, in my mind. 

Q. Well, did it impress you as something like an ex- 
plosion? A. Absolutely an explosion, in my mind. 

Q. Just before this simulated explosion, as you call it, 
could you give us any estimate as to the speed of this bus? 
A. Well, I was unconsciously looking lackadaisically out 
of the side of the bus into the street, and I couldn’t qualify 
as to the speed. I think I estimated it between 25 and 35 
miles an hour. 


By Mr. Roberson: 


Q. Mr. Cassou, you can’t say whether that bus 
was going 20 or 35 miles an hour, can you? A. No, I can- 
not say it was actually going 20, 30, 15 or 40. 

Q. It could have been any of those. A. It could have 
been among any of those, but it was in excess, in my mind, 
of more than 20 miles an hour. 

Q. Didn’t you say this in your deposition—reading from 
page 9: ‘‘Whether it was going 20 or 35 miles an hour, 
I couldn’ state.’ A. If it is in there, I said that; yes, sir. 


* * * * * * * * * * 
679 Doris Olson 


was called as a witness by counsel for the Plaintiffs and 
having been duly sworn was examined and testified as 
follows: 


Direct Examination 
By Mr. Bulman: 


Q. Miss Olson, would you be kind enough to give us 
your full name, please? A. Doris Olson. 


680 Q. And did there come a time when you and your 
sister boarded the bus at Connecticut Avenue and 
Cumberland Street that morning? A. Yes, sir. 
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Q. And with respect to the persons that boarded that 
morning at that particular bus stop, where in the pro- 
cession did you get on? A. At Cumberland. 

Q. Did you precede your sister, or after her? A. I 
think I got on first. 


* * * * * * * * * * 


Q. And you have a claim in this action, do you not? 
A. Yes, sir. 


* * * * * * * * * * 


Q. And would you tell us where you stood after 

you got on the bus? A. Well, I got on and went to 

the right and I stood holding on to the pole directly behind 
the driver facing—I was facing the traffic. 


* * * * * * *. * * * 


Q. From where you were standing, how far would you 
say you were removed, or how near were you, to the 
driver’s seat? A. Well, I think my coat was maybe a 
couple of inches—— 

Q. A couple of inches? A. Very near. 
682 Q. Could you reach over and touch the back of 
his seat? A. I could have, I think. 


* * * * * * * * * * 


Q. And just before the bus entered Brandywine Street, 
at or near Brandywine Street, did you feel any jar or jolt, 
Miss Olson? A. I don’t remember a jar or jolt, but I do 
remember something—my head turned to the right and 
I saw these two fenders, black fenders. 


* * * * * * * * * * 


Q. Even after you saw these two fenders, did anything 
throw you off balance? A. After seeing the fenders— 
I don’t know how much time there was after I hit the 
front of the bus. 


* * * * * * * * * 


Q. From the time you saw those two fenders 
until the time the bus hit the tree, were you thrown 
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off balance anywhere along that line, from the time of see- 
ing the fenders until the time he hit the tree, were you 
thrown? A. That was when I was thrown off balance, when 
I hit the front of the bus. I don’t remember anything—I 
saw the two fenders and then I lost control and I hit the 
front of the bus, as I remember. 
* * * * * * * * * * 
Q. From the time you saw those two fenders until the 
time that your bus hit the tree, did you feel any applica- 
tion of brakes? A. No; not that I remember. 
Q. Did you feel the bus slow up, or slacken, and brakes 
were applied from the time you saw the fenders 
684 until the time you hit the tree? A. Not that I re- 
member. 


* * * * 
Cross Examination 
By Mr. Davis: 
* * 2 * * * * ” 


Q. Can you tell whether they were front or rear 
fenders? A. Front. 


* * * * 


By Mr. Roberson: 


a * * * * . * * * 


686 Q. Yes. And you and your sister were the last 
two people to get on the bus, weren’t you, Miss 
Olson? A. I think that is right. 

Q. And you stood back to back? A. Yes, sir. 

Q. So far as you know there wasn’t anyone standing in 
front of this white line of the bus pictured on Transit 
Exhibit 11, was there? A. I don’t remember anyone stand- 
ing to my right, or—— 

Q. To answer my question, so far as you know, there 
was nobody on that bus standing to the front of that white 
line? A. Not tomy knowledge. 
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Q. You think you were the most forward one on the 
bus—you and your sister? A. Yes, I would say so. 


* * * * * * * s s s 


Q. But when you did look up you looked out the 
windshield? Right? A. I looked sort of to the right 
over to the driver’s head, sort of. 
Q. Through the windshield as distinguished from the side 
windows of the bus. A. Yes. 
Q. And when you looked you saw two black front 
fenders; is that right? A. Yes, sir; I did. 


Q. Over at the Corporation Counsel’s hearing the 

latter part of January, 1958, weren’t these questions 

asked by Mr. King, Assistant Corporation Counsel, and 
didn’t you answer this way: 


“Mr. King: What, if anything, attracted your atten- 
tion with respect to this accident? 

‘‘Miss Olson: Well, I didn’t see too much. I did, for 
some reason, look to the right. 

‘“Mr. King: Your right, Miss Olson? 

‘‘Miss Olson: Yes. Maybe it was motion or some- 
thing. I don’t know. But the bus was here and I saw 

a couple of dark fenders cut at an angle just about 

691 a foot of it, a couple of dark fenders of a car, and 

then that is all I remember. I fell to the front.’’ 

Does that refresh your recollection, Miss Olson? A. No, 
sir. 

Q. That you did see these dark fenders cut at an angle? 
A. Well, if I said it, I did, but I don’t remember. 

Q. You now don’t remember. A. No; that was two years 
ago. 

Q. At the Corporation Counsel’s hearing when this was 
fairly fresh you were giving your testimony as best you 
remembered at that time; isn’t that so? A. Yes, sir. 

Q. So, don’t you agree that if there is any difference in 
your recollection, that close to the time of the accident was 
probably correct? A. I would say so. 
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Q. And, Miss Olson, although you cannot give us an 
estimate in feet these two fenders you saw were quite near 
the front of the bus, weren’t they? A. Yes, sir. 

Q. And immediately after that was it, that the bus 
swerved? A. And I fell. 

Q. I didn’t ask you that. Not that we aren’t inter- 
692 _ ested, but I am more interested in immediately after 

seeing the fenders at an angle quite close to the 
front of the bus was when you felt the swerve; isn’t that 
so? A. May I put it this way: from the time I saw the 
fenders until I hit the back of the bus there was very little 
time which elapsed. 

Q. In fact, it was almost instantaneous that you felt the 
swerve—— A. And I hit. 

Q. Right? A. I would say so. 


* * * * * * * 
695 Mary Selma Tracy 
called as a witness on rebuttal by counsel for the D. C. 


Transit System and having been first duly sworn, was ex- 
amined and testified as follows: 


Direct Examination 


By Mr. Roberson: 


* * * * * * * * * 


Would you give us your full name, please? A. Mary 
Selma Tracy. 


* . * * * * * * * * 


696 Now, Mrs. Tracy, were you a passenger on a bus 
that was involved in an accident with a taxicab at 

or about the intersection of Brandywine Street and Con- 
necticut Avenue on the 29th day of October, 1957? A. I 
was. 

Q. Were you hurt in that accident? A. Yes. 

Q. And did you hire yourself a lawyer? <A. Yes, sir. 

Q. And you would like to get some money for your in- 
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juries, is that right? A. Why, yes, I guess that’s probably 
it. 
* s * * . * * * * * 
Q. Mrs. Tracy, where did you get on that bus that 
morning? A. It’s either at Ellicott Street or the 
next bus stop. It might have been at the Essex Apart- 
ments. 
* * * * * * . * * * 
Q. Are you able to judge the speed as to fast or 
slow of this particular bus that you were on that 
morning at or about the intersection of Brandywine Street? 
A. It seemed to me we had just about started. He was 
going very slow. 
* * * * * 


703 Cross Examination 
By Mr. Davis: 


706 Redirect Examination: 
By Mr. Roberson: 


Q. You know that the bus didn’t move out of the curb 
lane though, don’t you? <A. That is right. 

Q. And you know that the bus was gong slowly? A. 
That’s right. 


* * * * * 


Marcella Scanland 


called as a witness on rebuttal by counsel for the D. C. 
Transit System and having been first duly sworn, was ex- 
amined and testified as follows: 


Direct Examination 
By Mr. Roberson: 


Q. Would you state your full name, please? A. Marcella 
Scanland. 
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708 Did you have the misfortune, Mrs. Scanland, of 

being on a bus that was involved in an accident at or 
about the intersection of Brandywine Street and Connecti- 
cut Avenue on the 29th of October, 19572 A. Yes, sir. 

Q. Where did you get on the bus? A. I got on at Mc- 
Kinley Street and Connecticut. 

Q. By the way, Mrs. Scanland, were you hurt in the 
accident? A. Yes, I had to have medical treatment. I was 
in the hospital. 

Q. And you felt that someone should pay you for your 
injuries, is that right? A. That is right. 


° s s * * * * * * * 


709 Q. When you got on the bus, Mrs. Scanland, where 
did you say your boarded it? A. At McKinley and 
Connecticut. 
Q. Did you get a seat? A. Yes. 
Q. Where did you get a seat? A. On the left-hand side 
as you board the bus, back near the door. The long seat 
that goes the length of the bus. 


710 Q. Without telling us in miles per hour, can you 

tell the jury something about your impression of the 
speed of the bus as it approached in the intersection of 
Brandywine and Connecticut Avenue? 


* * * * ° * * * e * 


712 Q. Can you tell us with reference to that whether 
it was going less than that or more than that, in 
your opinion? A. I would say a moderate speed. That was 
my impression. It was not, I think, going fast. 
Q. You did not think so? A. No. 


* * * * * se ° * * * 


743 Q. Miss Scanland, you were sitting on the right 

side of the bus on the bus opposite, not the left side 
as you enter the bus, the left side as you enter? I mean, 
you sat on the side of the bus that is opposite from the 
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driver, not on the same side as the driver? A. No, That is 
right. 

Q. And you yourself did not see the taxicab at least 
prior to the accident, you did not see the taxicab that was 
involved in the accident, did you? A. No. 

Q. And after the accident happened, after the collision 
with the tree, you remained on the bus until the ambulance 
came? A. That is right. 

Q. And within what length of time would it be that 

you say the ambulance came, a short time, long time? 

744. A. Within fifteen minutes, I would say. 
Q. And prior to the time that the ambulance came, 
were there still bus passengers left on the bus? A. Oh, yes. 

Q. Were you among them? A. Yes. 

Q. Was it just injured people so far as you know that 
were still on the bus? A. I couldn’t say about that. I 
wouldn’t know. 

Q. While you were still on the bus waiting for the ambu- 
lance to come, did you hear anyone on the other side of 
the bus, that is, the left side of the bus say anything as to 
the cause of the accident? A. Well, I heard people say—I 
don’t know where they were, probably standing and sitting. 

Q. What did you hear the people say? 

Mr. Davis: For the record, I note an objection. 

The Court: Yes. 


By Mr. Roberson: 


Q. What did you hear these people that were sitting or 
standing say? A. I heard them say that a taxi tried to 
cut in front of the bus. 


Cross Examination 
By Mr. Davis: 


* * . . . * * * 
Q. Had you ever felt any movement of the bus to 


the right before you were hit in the chest? <A. Yes. 
I felt the bus turn towards the street, towards the curb. 
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Q. You did feel the bus turn toward the curb? A. Yes. 


12 Margaret Craig 

was called as a witness, in rebuttal, for D. C. Transit Sys- 
tem, Inc., and after having been duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Roberson: 


Q. Your name is Miss Margaret Craig? A. That is 
right. 
*. . *. * * . » * « 


753 Q. Miss Craig, were you a passenger on a bus that 
was involved in an accident with the D. C. Transit 

with a taxicab at or about the intersection of Brandywine 
and Connecticut Avenue on the 29th of October, 1957? A. 
Yes, I was. 

Q. Where had you boarded that bus, Miss Craig? A. At 
Chevy Chase Circle at the terminal. 

Q. And did you get a seat? <A. Yes, I did. 


Q. What was your first awareness, Miss Craig, that there 
was going to be an accident? What called your attention 
to it? A. The first thing that I recollect was a statement 
made by somebody who I believe was standing up to the 
effect, ‘‘Watch out for that cab.’’ 


* * * * fe wn 
757 Cross Examination 
By Mr. Davis: 
* + * e s * * s * 
760 Q. My question, Miss Craig, immediately before 


your attention was first drawn to anything that may 
have been referred to as an impending accident, what was 
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the speed of the bus at that moment? A. I would say 
thirty-five miles an hour, approximately. 


* . * * * 


By Mr. Roberson: 


Q. To repeat my question, Miss Craig, when you are 
giving that figure of thirty-five miles per hour as the speed 
of the bus, that was just a guess, wasn’t it? A. It wasn’t 
just an offhand guess. 

Q. On this same great day when you gave your deposi- 
tion, Miss Craig, you likewise gave the figure of thirty-five 
miles per hour, didn’t you? Do you remember that? A. 
Yes. 

Q. And do you remember this question and answer being 
asked you with respect to that statement, and reading from 
page 36 of the deposition? 

“<Q. Then in answer to Mr. Leahy’s question, you were 
giving him a guess, were you? ‘‘A. yes. 

“‘Q. You have no information on which you base 
779 that on this particular day? ‘‘A. No, I couldn’t see 
the speedometer.”’ 

Weren’t those questions asked you and didn’t you answer 
that way? A. Yes, they were asked. 

Q. And in close proximity to the accident you weren’t 
looking out the window, you were reading your book? A. 
That is right. 


Recross Examination 
By Mr. Davis: 


Q. Now, Miss Craig, Mr. Roberson very tactfully left out 
the next question which follows. 

““Q. You don’t have anything else to base it on? ‘ch. 
Except my own judgment and experience.”’ 

You so testified, did you not? A. I did. 
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By Mr. Roberson: 


Q. Miss Craig, referring again to page 36 since Mr. 
Davis says I left some of it out. I will ask you the last 
question and answer on that page. 
780 “Q. All right. Did you pay any attention at all to 
anything that would enable you to judge the speed 
of the bus in close proximity to the happening of the acci- 
dent? ‘‘A. No, I wasn’t looking out.’’ 
Isn’t that the way you answered it? A. That is right. 


Excerpts from Charge to Jury 


5 The law defines negligence differently in respect 

to the care that a common carrier is required to 
exercise towards its passengers than it does in respect to 
negligence under other circumstances. I call to your atten- 
tion that the defendant, D. C. Transit System, Inc., is a 
common ¢carrier. When a person is a passenger on a bus 

of a common carrier it is the obligation and duty of 
6 the carrier to exercise all the care, skill and fore- 

sight, within reason, for the safety of its passengers. 
But the carrier in this case, the Transit Company, is not 
an insurer, it does not guarantee safety, and the law does 
not require it to do so. The care required of it is, however, 
the highest that could have been exercised reasonably, 
consistent with the mode of transportation used and the 
practical operation of its business as a carrier. 

This care which is due from the carrier to the passenger 
is sometimes referred to by lawyers as the highest degree 
of care. 

You are told that the care which the D. C. Transit 
System, Inc., and its bus driver owed to the passengers 
in the case here was to use all the care, caution and fore- 
sight which a bus driver of reasonable skill, foresight and 
prudence could fairly be expected to exercise under the 
conditions leading up to and resulting in the accident. 

As I indicated earlier, negligence is a failure to meet 
the requisite standard of care. I have spelled out for 
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you, I hope, the high standard of care owing by the bus 
company and its bus driver to the passengers on the bus, 
that being, as I have said, to exercise all the care, skill 
and foresight, within reason, for the safe carriage of 
its passengers. 
7 We discuss now the standard of care owing by the 
taxi driver. The taxi driver owed ordinary care 
to all those on the bus, including the bus driver and all 
passengers. The ordinary care owed by the taxi driver 
means that care which persons of ordinary prudence exer- 
cise in the management of their own affairs in order to 
avoid injury to themselves and to others. Likewise, ordi- 
nary care was owing by the bus driver to the taxi driver. 
In other words, each driver owed to the other driver ordi- 
nary care. 

In this connection, you are told that negligence is the 
failure to exercise ordinary care. It may consist of doing 
some act which a reasonably prudent person would not 
do or the failure to do something which a reasonably pru- 
dent person would do, actuated by those considerations 
which ordinarily regulate the conduct of human affairs. 
In other words, and in simple language, it is the failure 
to use ordinary care in the management of one’s property 
or one’s person. 

You will note that the standard the law requires is that 
of the ordinary prudent man. It is not that of an extraor- 
dinarily cautious person or individual or the exceptionally 
skillful one. 

So, in considering the conduct of the taxi driver and the 

conduct of the bus driver in relation to the taxi 
8 driver, the jury might well ask what would the 

ordinary prudent man that you meet every day 
in your experience have done under like circumstances. 
That is your test. That is the test you apply to conduct 
for the purpose of determining whether the conduct of 
the taxi driver and the conduct of the bus driver in rela- 
tion to the taxi driver was or was not negligent. 
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JURISDICTIONAL STATEMENT 


This appeal is from a final decision in a personal in- 
jury action following a jury verdict, upon special inter- 
rogatories, in favor of the plaintiffs. Jurisdiction of this 
Court to hear the appeal is upon United States Code, 
Title 28, Section 1291 and Cohen v. Beneficial Loan Corp., 
337 U.S. 541 (1949). The complaint, answer thereto, 
cross-claim of appellants, special interrogatories and the 
jury’s answers thereto and final decision of the trial court 
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appear on pages 2, 3, 4, 5, 10, 11, respectively, of the 
Joint Appendix. 


STATEMENT OF CASE 


On the morning of October 29, 1957, a bus owned by the 
corporate appellant, driven by the individual appellant, was 
going south on Connecticut Avenue with the appellee, Ruth 
Garman, as a passenger (J.A. 2). A taxicab owned and 
operated by the appellee, John E. Kazley, in a joint venture 
with the appellee, Independent Taxi Owners Association, 
was also proceeding south on Connecticut Avenue (J.A. 
2, 3). A collision occurred between the two vehicies at 
or near the intersection of Connecticut Avenue and Brandy- 
wine Street, and the bus thereafter went over the south- 
west curb and struck a tree (J.A. 7,8). The bus passenger, 
Garman, sued both appellants and appellees, Transit and 
Taxi and their respective drivers, claiming personal in- 
juries from their negligence (J.A. 2, 3). All denied 
negligence and Transit and its driver asserted a cross- 


claim against Taxi and its owner-driver for indemnity or 
contribution (J.A. 4, 5). On the trial special interrogatories 
were submitted to which the jury gave the following 
answers;* (J.A. 10, 11). 


1(a) Was John Emery Kazley, the operator of the 
taxicab, guilty of negligence which proximately caused 
the damage to the bus of D.C. Transit System, Inc.? 


Yes 


1(b) Was James Bradley Thompson, Jr., the oper- 
ator of the bus, guilty of negligence which proximately 
caused the damage to the taxicab operated by John 
Emery Kazley? 

No 


1 It was stipulated that any judgment against Kazley was also to be entered 
against Independent Taxi Owners Association (J.A. 8). 


2The case on appeal was consolidated for trial with seven other personal 
injury actions against the same defendants and a property damage suit 
brought by D. C. Transit System, Inc. against John E. Kazley and I.T.O.A. 
(J.A. 7, 8). 
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2(a) Was the operator of the bus, James Bradley 
Thompson, Jr., guilty of breach of the care, as ex- 
plained to you in the instructions of the court, due 
toward these plaintiffs as passengers for hire on the 
bus and, if so, was such breach of care on his part 
the proximate cause of the accident? 


Yes 


2(b) Was the operator of the taxicab, John Emery 
Kazley, guilty of a breach of ordinary care, as ex- 
plained to you in the instructions of the court, due 
toward these plaintiffs and, if so, was such breach 
of care on his part the proximate cause of the 
accident? 


Yes 


A verdict for the passenger Garman and her husband 
were entered against all defendants (J.A. 11). This is an 
appeal based upon (1) the refusal of the lower court to 
enter a judgment non obstante veredicto in favor of Transit 


and its driver, (2) the failure of the lower court to enter 
judgment on their cross-claim in favor of appellants 
against taxi and the taxi driver for indemnity, and (3) 
the occurrence of five prejudicial errors in the course of the 
trial and denial of appellants’ new trial motion. 


Transit claimed that the accident was caused by the sole 
negligence of the taxi driver in cutting over from aa 
adjoining lane and contacting the left front corner of the 
bus which was proceeding on Connecticut Avenue in the 
curb lane (J.A. 7). The taxi and various passenger claims 
were that appellants failed to keep a proper lookout, failed 
to maintain proper control of the bus, operated the bus at 
an excessive speed under the circumstances, failed to yield 
the right-of-way to the taxi, attempted to pass on the right 
when it could not reasonably have done so with safety, 
failed to drive the bus at an appropriate reduced speed on 
approaching and crossing an intersection, overloaded the 
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bus, followed too closely, failed to give full time and 
attention, and changed lanes without requisite caution.’ 


Disinterested testimony from the driver of an automobile 
and her three lady passengers who were following the taxi 
and who observed the entire accident established clearly 
that: The automobile was only a short distance behind the 
cab which was in the second lane from the curb (J.A. 18, 
38, 40, 48, 49, 50). The bus speed was moderate (J.A. 17, 
18, 44, 50, 55). The taxi ‘‘cut sharply’’ to the right in 
front of the bus in a ‘‘very sudden, sharp turn’’ (J.A. 38, 
41, 42, 43, 44, 45, 49, 50, 53). It was a ‘‘sudden change 
of lanes’’ (J.A. 39) ; a ‘‘veering towards the bus’’ (J.A. 21). 
The cab appeared to hit the bus on the left front side at 
about the center of the cab (J.A. 39, 42, 45, 53) and the 
cab began to bounce diagonally into the second lane again 
(J.A. 40, 43). The lady autoist stated that ‘‘it was almost 
an immediate contact, it looked to me as if it swerved in 
front of the bus and he didn’t have time to stop’’ (J.A. 40) 
‘¢when the cab cut in front of it, it eut so suddenly and 
sharply that I didn’t know how the bus driver could have 
avoided it’? (J.A. 44). The bus driver did not have time 
to cause brake lights to go on (J.A. 51). 


A bus passenger, who was advertising manager for 
Woodward & Lothrop, placed the speed of the bus ‘‘withia 
the speed limit of 25 miles per hour (J.A. 56, 59), and saw 
that there were no passengers standing in front of the 
white line on the floor of the bus which was about 3 feet 
from the windshield (J.A. 57).4 The contact with the cab, 
a swerve to the right of the bus and collision with the 
tree happened almost simultaneously (J.A. 59). 


According to the bus operator there was aboard less 
than the maximum permissible load of 71 and all passenger: 

3 These claims were specifically set forth in the pretrial statements which 
were annexed to the pretrial order (J.A. 8). 


4The last two passengers to board testified there was no one in front of 
the white line (J.A, 149, 154, 155). 
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were behind the white line (J.A. 61). He had slowed 
slightly at Brandywine Street for fear someone might 
step out from the bus stop (J.A. 66). His bus never left 
the curb lane prior to the accident (J.A. 63). He had seen 
the taxi in his rear view mirror when it was in the second 
lane from the curb and, though gaining slightly on the 
bus, giving no indication that it was a hazard to the bus 
or its passengers (J.A. 63). When he saw the taxi a 
second time it swerved right in front of him (J.A. 63, 66). 
He applied his brakes forcefully but he did not remember 
whether the brakes were on before the cab bumped the 
bus (J.A. 72, 73). The initial contact gave him a “‘terrible 
jolt’’ (J. A. 68) and almost jerked the wheel from his 
hands so that he could not hold the bus steady (J.A. 64). 
The time interval between the cab cutting over and the 
impact was a ‘‘split second’’ (J.A. 65). 


Most of the passenger plaintiffs to testify referred to the 
bus’s speed as normal and slow (J.A. 82, 91, 149, 150, 157, 


158) and those passenger plaintiffs who testified to the con- 
trary either guessed (J.A. 161, 162) or gave ‘‘rather rough 
estimates’’ (J.A. 86) as to their opinions on speed or were 
shown to have little, if any, basis for giving an opinion 
(J.A. 94). 


The taxi driver testified that when he was within 75 
feet of the intersection of Connecticut and Brandywine he 
looked to his rear thoroughly (J.A. 120, 121) and although 
he could see all the way to the crest of the hill (1,680 feet 
from the intersection) there was no bus in sight (J.A. 120). 
His speed was 20 miles per hour and he was proceeding 
down the second lane (J.A. 115). The first time he saw 
the bus was when it was going up on the sidewalk on the 
south curb of Brandywine (J.A. 116) after he had felt a 
nick at the rear of his cab (J.A. 115). He testified at 
trial that he had never begun moving over into the curb 


5 Other passengers also testified to this jolt (J.A. 81, 147, and see 94, 148) 
although others testified there wasn’t one (J.A. 151). 
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lane despite his prior testimony under oath on two previous 
occasions to the contrary (J.A. 119, 120). 


A member of one of the three sets of investigating police 
ofticers testified that there were three sets of measurements 
by the three teams which did not agree in all respects 
(J.A. 108). His notes showed that the first mark found 
on the street was a brush mark presumably by the left 
rear wheel of the cab 1414 feet from the west curb of 
Connecticut Avenue and that the distance from that point 
to the tree struck by the bus was 77 feet (J.A. 96, 111). 
The damage he observed on the cab extended from 4 feet 
behind the right front bumper to the side of the bumper 
on the rear (J.A. 111). 


A retired police officer was called and permitted to testify 
as to the cause of the accident and on stopping distances 
even though he was not a high school graduate, had 
attended no special classes on accident investigation, and 
the part of his police carreer with the Accident Investiga- 


tion Unit was primarily supervisory in nature (J.A. 126, 
127, 128). Moreover, despite the fact that he knew there 
were three sets of measurements, he used only those of one 
of the investigating police officers (J.A. 141). It was his 
opinion that the cab was travelling parallel to the west curb 
of Connecticut in the second lane at the time of the accident 
(J.A. 134). However, he based this on two erroneous as- 
sumptions (J.A. 142; 104). He refused to concede or as- 
sume that the reaction time of the bus driver in this case 
would be affected by the startling and jolting experience 
of a cab cutting over suddenly into the left front corner 
(J.A. 139, 140), and testified that a person’s reaction time 
under an emergency test situation was averageable to three- 
quarters of a second (J.A. 137). Upon the basis of this it 
was his opinion that the bus’s stopping distance was less 
than 77 feet (J.A. 138, 139). 


In charging the jury the court instructed upon degrees 
of care referring to the degree of care owed by appellants 
as being the highest (J.A. 162, 163). 
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TRAFFIC REGULATIONS INVOLVED 


The disputed traffic regulation relative to driving at a 
reduced speed on approaching and crossing an intersection, 
which was admitted (J.A. 145), appears in Traffic and 
Motor Vehicle Regulations for the District of Columbia 
(as amended to December 13, 1957) § 22(c): 


The driver of every vehicle shall, consistent with the 
requirement of (a) drive at an appropriate reduced 
speed when approaching and crossing an intersection 

. and when special hazard exists with respect to 
pedestrians or other traffic or by reason of weather or 
highway conditions. 


STATEMENT OF POINTS 
The trial court erred in: 


1. Failing to enter judgment N.O.V. for appellants be- 
cause there was no substantial evidence on the case as a 
whole which justified sending the case to the jury as to 
appellants. 


2. Failing to enter judgment for indemnity in favor 
of appellants against appellees, Independent Taxi Owners 
Association and Kazley, on appellants’ cross-claims for 
whatever sums appellants may be required to pay to ap- 
pellees, Ruth Garman and Theodore Garman, because the 
jury found as between appellants and appellees, Independ- 
ent Taxi Owners Association and Kazley, that appellants 
were not negligent and that appellees, Independent Taxi 
Owners Association and Kazley, were negligent. 


3. Failing to grant a new trial because the answer to 
interrogatory 2(a) by the jury that appellants breached 
their duty to the passengers was against the weight of the 
evidence. 


4, Permitting an alleged traffic expert to give opinion 
testimony because such testimony was unnecessary and 
invaded the province of the jury and the witness was not 
shown to be qualified. 
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5. Admitting Traffic Regulation 22(c) relative to driv- 
ing at a reduced speed on approaching and crossing an 
intersection. 


6. Refusing to instruct the jury that the number of 
passengers on the bus was not a proximate cause of the 
accident, the subject of appellants’ requested Instruction 
No. 6. 


7. Refusing to give appellants’ requested Instruction No. 
8 relative to the failure of the passengers to call witnesses 
peculiarly available to them. 


8. Instructing the jury upon degrees of care. 


SUMMARY OF ARGUMENT 


I. The substantial evidence established that appellants’ 
bus was proceeding in the curb lane at a reasonable rate 
of speed at or near the intersection of Connecticut and 
Brandywine Street when appellees’ taxi cut suddenly and 


sharply into the left front corner of the bus causing the bus 
to go over the curb and into the tree. It is a meritless 
contention that the bus operator, who was in the most 
dangerous position of all, could have brought his bus to 
a standstill before striking the tree after the taxi had 
suddenly cut sharply into him. 


II. The jury in response to special interrogatories found 
that as between the bus and the taxi that the taxi had 
breached its duty to the bus; that the bus had not breached 
its duty to the taxi; and that the bus company was entitled 
to recover for the property damage to the bus. The bus 
should also be entitled to recover for all the other damage 
that the taxi’s breach of duty caused. It is illogical and 
inequitable to say that because the bus agreed to give its 
passengers greater protection that that arrangement should 
provide a benefit to the taxi. The taxi was neither a party 
nor a third party beneficiary to that contract. The taxi 
owed a duty to the bus. It breached that duty and the 
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bus’s relationship to others should not extricate the taxi 
from the consequences of that breach. 


III. (1) The testimony of the so-called traffic expert 
as to the cause of the accident was unnecessary and invaded 
the province of the jury. The jury needed no assistance in 
determining the cause of this accident. Moreover, this par- 
ticular witness, because of the inadequacy of his education 
and experience in the field, was not qualified as an expert. 


(2) Admission into evidence of the traffic regulation 
relative to driving at a reduced speed upon approaching 
and crossing an intersection was prejudicial error because 
the regulation was not applicable to the type of accident 
involved. Both the vehicles in this case were proceeding 
south on Connecticut Avenue, and the intersection played 
no role in the accident other than being its situs. The 
disputed regulation is designed to prevent those accidents 
which occur by virtue of intersecting streets. 


(3) Failure to charge the jury that the number of pas- 
sengers on the bus was not a proximate cause of the accident 
was prejudicial error because the request was supported 
by all the substantial evidence. 


(4) Refusal to charge the jury that the appellees, Ruth 
Garman and Theodore Garman, failed to call witnesses 
peculiarly available to them was prejudicial error. This 
case was consolidated for trial with seven other passenger 
plaintiff cases. Counsel representing the passenger plain- 
tiffs did not call two of them. It cannot be said that these 
passenger plaintiffs were not peculiarly available to their 
counsel. 


(5) Contrary to this Court’s direction in Hecht Co. v. 
Jacobsen, 86 U.S. App. D.C. 81, 180 F.2d 13 (1950), and 
recently approved in Foy v. Friedman, D.C. Cir. No. 15,602 
(July 14, 1960), the Court instructed the jury upon degrees 
of eare. This was prejudicial error which invited con- 
fusion and compromise. 
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IV. The minimum post-trial relief to which appellants 
were entitled in view of (1) the greater weight of the 
evidence, and (2) the many prejudicial errors in the course 
of the trial was a new trial in order that appellants might 
have a fair and impartial trial upon proper evidence before 
a correctly instructed jury. 


ARGUMENT 
L 
Since Reasonable Men Could Not Have Differed That There 
Was No Substantial Negligence Upon Appellants’ Part, a 


Judgment N.O.V. Should Have Been Directed in Appel- 
lants’ Favor.® 


The only conclusion that any reasonable person could 
reach upon the whole evidence is that the accident occurred, 
as the four disinterested witnesses in the automobile follow- 
ing the taxi testified, solely by reason of the sudden, sharp 
turn of the taxicab from the second lane into the left front 
corner of the bus. None of the charges of negligence 


asserted against appellants are supported by substantial 
evidence. The law is settled that even in passenger cases 
against carriers there must be substantial evidence upon 
which reasonable men might differ to permit a case to go 
to the jury. W. V. & M. Motor Lines v. Maske, 89 US. 
App. D.C. 36, 190 F.2d 621 (1951), cert. denied, 342 U.S. 
834; Williams v. Capital Transit Co., 92 U.S. App. D.C. 3, 98, 
204 F.2d 404 (1953); Jackson v. Capital Transit Co., 69 
U.S. App. D.C. 147, 99 F.2d 380 (1938), cert. denied, 306 
U.S. 630. There was but at most a ‘‘scintilla’’ of evidence 
contrary to the overwhelming evidence that appellants’ 
bus was proceeding in the curb lane at a reasonable rate 


6 This section of the brief deals with the insufficiency of the evidence on 
the issue of appellants’ negligence. Therefore, what is contained hercin 
supports a fortiori appellants’ contention that the jury’s answer to inter- 
rogatory 2(a) that appellants breached their duty to appellees, Ruth Garman 
‘and Theodore Garman, was against the weight of the evidence and that the 
Court erred in failing to grant appellants’ motion for a new trial. 
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of speed at or near the intersection of Connecticut and 
Brandywine Street when the taxi cut suddenly and sharply 
into the left front corner of the bus causing the bus to go 
over the curb and into the tree. This was not only the 
testimony of the impartial witnesses, but was corroborated 
by testimony of many passengers who had a decided interest 
in the outcome of this case. The exact point of impact on 
the vehicles and the distance from the markings found by 
one of the investigating police officers on the street to the 
tree are both uncertain and immaterial. It is absurd to 
argue that there was a sufficient time interval for the 
bus reasonably to have avoided the accident after the 
sudden and unanticipatable action of the cab. Even if it 
were to be assumed that a reaction time of an individual 
under a test situation would consume no more than three- 
quarters of a second, the time would be materially in- 
creased in a non-test emergency situation. Moreover, the 
bus operator was both jolted and startled and, when his 
reaction time is considered, it was as a practical matter 
impossible for him to have avoided colliding with the tree. 
Obviously, anyone faced with crashing into a tree will do 
all in his power to escape the impending disaster. The bus 
operator was in the most dangerous position in this bus. 
It was the left front, directly in front of him, that struck 
the tree. It cannot reasonably be said that he could have 
stopped the bus but elected to hospitalize himself by going 
over the curb and hitting the tree. Accordingly, under 
Maske, Williams, and Jackson, supra, appellants were 
entitled to a judgment notwithstanding the verdict. 
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IL 

Since the Jury Found as Between Appellants and Appellees. 
Kazley and Independent Taxi Owners Association, That 
Appellants Were Not Negligent and That Appellees, 
Kazley and Independent Taxi Owners Association, Were 
Negligent, the Court Erred in Failing to Enter Judgment 
for Indemnity in Favor of Appellants on Appellants’ Cross- 
Claim for Whatever Sum Appellants May Be Required to 
Pay to Appellees, Ruth Garman and Theodore Garman. 


In answer to interrogatories the jury found that as 
between appellants and appellees, Kazley and I.T.O.A. were 
negligent and that appellants were free of negligence. The 
jury in answer to the further interrogatories nevertheless 
held appellants liable to the passenger appellees solely by 
virtue of the high degree of care that was owed to the 
passengers under the contract of carriage. Accordingly, 
appellants are entitled to recover from the tort-feasors, 
Kazley and I.T.0.A., whatever sums they are required to 
pay to appellees, Ruth Garman and Theodore Garman. 


Succinetly stated the issue involved in the cross-claim is: 
if, as between the Transit appellants and the Taxi appellees, 
appellants have not been negligent, and the Taxi appellees 
have been negligent, are appellants entitled to be in- 
demnified for the damage that has been, or will be, visited 
upon them by virtue of the negligence of appellees, Kazley 
and I.T.0.A. Appellees may urge, because they did so 
below, that the question involved here was answered by 
this Court in D.C. Transit System, Inc. v. Slingland, 105 
U.S. App. D.C. 264, 266 F.2d 465 (1959). It was not. In 
Slingland there was in this Court’s view a concurrent 
breach of ordinary care by both defendants. Therefore the 
court concluded that equity and good conscience could only 
permit contribution and not indemnity. Here, there was 
not a concurrent breach of ordinary care by both defend- 
ants. The jury has found that as between the bus and 
taxi, the taxi had breached ordinary care and the bus 
had not. Thus, unlike Slingland, it can be said categorically 
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in this case that one defendant is the primary and principal 
wrongdoer. The defendants here owed duties to one 
another. The taxi breached its duty and the bus did not. 
Therefore, Transit is entitled to be fully compensated for 
all the damage that flowed from that breach. 


The principle for which Transit and its driver contend 
was set forth in the case of Wheeler v. Glazer, 137 Tex. 341, 
153 S.W. 2d 449 (1941), wherein the court stated, at 
343, 452: 


In the case at bar the street car company, as between 
it and its passengers, was required to exercise a very 
high degree of care for the protection of the pas- 
sengers, but as between the street car company and 
Glazer, the former owed no greater duty to protect 
Mrs. Wheeler than did the latter. The street car com- 
pany exercised ordinary care for her protection, but 
Glazer failed so to do. Glazer’s negligence was there- 
fore of a different quality from that of the street car 
company. 


Furthermore, the street car company had equal 
rights with Glazer at the street intersection. The 
street car company exercised ordinary care to avoid 
the collision with Glazer, but Glazer negligently 
violated the street car company’s rights, and thereby 
brought about the collision. Glazer was a wrongdoer 
as to the street car company, but the street car com- 
pany was not a wrongdoer as to Glazer. Where the 
injury forming the basis for the judgment against the 
joint tortfeasors results from a violation of a duty 
which one of the tortfeasors owes to the other, the 
latter, at common law, is entitled to contribution or 
indemnity from the former. 18 CJS, Contribution, 
§11, p. 16; 13 Am. Jr., p. 38, §39; Alabama Power 
Co. v. Curry, 228 ALR 44, 153 So. 634; Seaboard Air 
Line Ry. Co. v. American District Electric Protective 
Co., 106 Fla. 30, 143 So. 316. Under these circum- 
stances, we think that, even if the street car company 
had been required to pay the judgment in favor of 
Mrs. Wheeler, or any part thereof, by reason of its 
failure to exercise a very high degree of care for her 
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protection, yet it would have been entitled at common 
law to have complete indemnity from Glazer. 


The rule as stated by the Texas Supreme Court is sup- 
ported by the legal commentators. Hodges, ‘‘Contribution 
and Indemnity Among Tort-feasors’’, 26 Tex. L. Rev. 150, 
162 (1947); Davis, ‘‘Indemnity Between Negligent Tort- 
feasors: A Proposed Rationale’’, 37 Iowa L. Rev. 517, 530 
(1952). The rule is thus concisely stated by Professor 
Hodges: 


When there are two tort-feasors, either or both of 
whom are liable to an injured third person, but one of 
whom has breached a duty which he owed to his co- 
tort-feasor and to the injured third person, then the 
tort-feasor who, to his co-tort-feasor, is blameless 
should be allowed indemnity. 


This rule also has the support of the American Law Insti- 
tute. Restatement, Restitution, § 94 (1937): 


A person who has become liable in tort to another 


because of an injury caused by his negligent failure 
to protect the other’s person or property from the 
tortious conduct of a third person is entitled to in- 
demnity from such third person for expenditures 
properly made in the discharge of such liability, if the 
payor could have recovered from the third person for 
an injury so caused to himself or to his own property. 
(Emphasis added) 


The rule involved was long ago expressed in the land- 
mark case of Nashua Iron & Steel Co. v. Worcester 
& Nashua R.R., 62 N.H. 159 (1882), wherein the plaintiffs 
alleged that the defendant’s train caused the plaintiff’s 
horse to run away and hit a man named Clapp who had 
recovered a judgment against the plaintiff steel company 
in a prior action. The defendant railroad pleaded that the 
prior action established the steel company’s own negligence 
and therefore barred recovery. Rejecting this theory, the 
court stated, at 160: 
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One who is so far innocent that he can recover for an 
injury to his person or property, may also recover 
whatever sum he, by reason of his relation to the wrong, 
has been compelled to pay to a third person. If the 
plaintiffs could recover for an injury to their horse, 
they may recover the sum which they paid Clapp. 


The rule was applied in Colorado & S. Ry. v. Western 
Light é Power Co., 73 Colo. 187, 214 Pac. 30 (1923), where- 
in a transit company was held entitled to indemnity from 
its co-defendant for the amount it had been compelled to 
pay as a result of the death of two of its passengers. 


It is not an answer to say that Transit would not have 
been held liable to the passengers had its driver not 
been guilty of ‘‘some’’ negligence. The liability to the 
passengers has been imposed only because of the ezxtraor- 
dinary care imposed upon appellants by reason of the 
contract of carriage. The passengers by virtue of having 
paid their fare became entitled to additional protection 


in the form of an imposition of a higher duty upon 
appellants. However, this is a relationship contractual in 
nature. As such it involves two parties: the carrier and 
the passenger. The passenger by payment of his fare is 
entitled to greater protection. The carrier by the accept- 
ance of the fare is obligated to give greater protection. 
Appellees, Kazley and I.T.0.A., are not third-party 
beneficiaries of that contract. The rights and duties from 
the carrier-passenger relationship are only between the 
carrier and the passenger and not between them and third 
parties. Thus, it is both illogical and inequitable to say 
that the wrongdoing third person, a non-party to the con- 
tract, is entitled to benefit by the carrier’s undertaking to 
provide greater protection to someone else. A proper 
analogy would be a situation where an injured party 
happens to have a relationship which entitles him to receive 
medical care and treatment without charge. This Court 
has held that in such a situation a wrongdoer is not allowed 
to benefit by that fortuitous circumstance. Hudson v. 
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Lazarus, $5 U.S. App. D.C. 16, 217 F.2d 344 (1954). There 
is no just nor logical reason why the taxi company herein 
should escape its full responsibility because the cab 
happened to hit a transit bus when it could not have 
escaped such liability had the curb lane vehicle been a 
private automobile occupied by non-paying guests. 


In answer to the interrogatories the jury has stated that 
the appellants are entitled to recover from the appellees, 
Kazley and I.T.0.A., for their damage to the bus. Since 
appellants are entitled to recover for the inanimate injury 
and damage sustained by them, there is no reason why 
they are not entitled to recover for the injury and damage 
to the animate part of their bus, that is to say, for what- 
ever sums they are required to pay to the passengers 
because of the breach of duty on the part of appellees, 
Kazley and I.T.O.A. 


mm. 
Multiple Prejudicial Error Was Committed on the Trial. 


1. The Court erred in permitting a “traffic-expert” witness to 
give opinion testimony. 

The testimony of the so-called expert witness invaded 
the province of the jury. The law is settled in the District 
of Columbia that expert opinion is inadmissible as proof 
of a fact which the jury might as easily adduce from direct 
evidence. Under such circumstances no ‘“‘expert’’ is re- 
quired or needed. Kenney v. Washington Properties, 76 
U.S. App. D.C. 43, 128 F.2d 612 (1942). There, in a case 
where a man had fallen out of a hotel window, this Court 
stated at 45, 614: 


* * * the window was shown to be the ordinary type 
of casement window which, though unusual in hotels, 
is common in private residences. The question, 
whether in the circumstances its use was dangerous, 
did not concern a technical matter, as to which expert 
evidence added anything to the common knowledge 
of the layman, but was a matter of observation and 
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common judgment, in which the man of ordinary ex- 
perience in looking at the window or hearing it 
described, was as capable of forming an opinion as 
an architect or builder. In such case the rule as to 
the admission of opinion evidence is generally agreed 
to be that it is only upon subjects about which the 
jury is not as able to judge as is the witness that an 
expert is allowed to express an opinion. In the Dis- 
trict of Columbia v. Haller, 4 App. D.C. 405, we 
announced this as the rule in this jurisdiction, and we 
have not since had occasion to modify it in any respect. 


It has been specifically held that the fact that a highway 
patrolman investigates accidents does not entitle him to 
invade the province of a jury by interpreting the marks 
he finds at the scene of an accident, Thus, in Donner v. 
Walters, 154 Neb. 506, 48 N.W. 2d 635 (1951), the exclusion 
of testimony of an investigating police officer, who in- 
vestigated about 50 to 100 accidents a year, as to the inter- 
pretation to be given markings, was held to be proper, the 
court stating, at 516, 641: 


A witness may describe the marks that he has observed 
near the place of an accident. The inference to be 
drawn from the testimony regarding such tire marks, 
skid marks, or scratches is solely the province of the 
jury. See Thornbury v. Maley, Towa, 45 N.W. 2d 576, 
and cases cited therein. 

The physical facts from which this question was to 


be answered were all presented to the jury. The issue 
did not call for the opinion of an expert. 


As applied to the case at bar the jury was as well or 
better qualified than an ex-policeman to judge whether the 
cab was struck from behind while parallel to the curb, as 
the taxi company contended, or whether the cab had cut 
sharply in front of the bus striking its right side on the 
left front of the bus, as Transit contended and as all 
the impartial witnesses saw it do. 


Moreover, even if the situation had been a technical one 
the particular individual proferred was not shown to 
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be sufficiently well versed to entitle him to qualify to give 
an expert opinion. In Huggins v. Broom, 189, S.C. 15, 199 
S.E. 903 (1938), a photographer of accidents with many 
years’ experience was not permitted to explain or interpret 
the markings he saw and photographed at the scene of the 
accident involved. The court held that this was a proper 
exclusion, stating, at 17-18, 904: 


The only showing made to qualify this witness as an 
expert, one qualified to express an opinion from what 
was shown by the physical facts as photographed, was 
that he had been taking pictures or photographing 
wreck scenes for ten years. He was and is, no doubt, an 
expert photographer, but was in no better position to 
express an opinion on the manner in which a marking 
was made than any other average citizen. It would 
be just as consistent to say that a highway patrolman 
who visits the scenes of wrecks with great frequency 
could, after testifying to the physical facts appearing 
as observed by him, then give his opinion as to which 
car made certain markings, and whose negligence 
caused the wreck. (Emphasis added). 


Furthermore, this so-called expert witness was not a 
high-school graduate, had attended no special classes, and 
the part of his police career with the Accident Investiga- 
tion Unit was primarily supervisory in nature which did 
not entail actually making the investigations. In addition, 
his testimony was based upon false premises in that he 
assumed certain marks to have been parallel when the 
evidence was that they were curved. He assumed that there 
was no sign of an impact on the side of the taxicab, 
whereas the evidence showed that there was a dent in the 
right front door of the taxicab. In his testimony with 
respect to reaction time the partisan witness insisted that 
the bus operator was not affected by being startled or 
by the contact between the cab and the bus, although there 
was no evidence in support of this erroneous assumption 
and no reason for him to refuse to so assume since he was 
not a witness to the occurrence but a self-styled expert 
whose duty it was to assume. 
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2. The Court erred in admitting into evidence Traffic Regula- 
tion 22(c) which provides that a vehicle shall be driven at 
an appropriate reduced speed when approaching and cross- 
ing an intersection. 

The regulation on its face is clearly directed to the 
prevention of accidents which occur by reason of the fact 
of two intersecting streets. This case involved no such 
accident. The accident would have happened in precisely 
the same way had the cab cut over in front of the bus in 
the middle of the block, at the beginning of the intersection, 
or in the middle of the intersection. Since the regulation 
was not designed to guard against the type of thing that 
happened here it should not have been allowed into 
evidence and the court should not have included it in its 
charge to the jury. The principle involved is the same 
as that in Schear v. Ludwig, 79 U.S. App. D.C. 95, 143 
F.2d 20, cert. denied, 323 U.S. 734 (1944), wherein a 
pedestrian plaintiff was struck by defendant’s car which 
was being driven in possible violation of an ordinance 


which required drivers on one-way streets to keep as close 
as practicable to the right-hand curb. This Court stated, 
at 96, 21: 


But violation of the ordinance was immaterial, since 
the accident did not result from a ‘‘hazard which the 
ordinance was intended to avoid.’’ (Citing Ross v. 
Hartman, 78 U.S. App. D.C. 217, 139 F.2d 14, 15). It 
was not intended to avoid the general hazards of the 
streets, but such special hazards as a driver creates 
or increases by keeping to the left instead of the right. 
Since the plaintiff was not injured by any special 
hazard, her requested instruction with regard to the 
ordinance was rightly refused. 


Accordingly, because the statute was not aimed at the 
type of hazard created by changing lanes, it should not 
have been permitted into evidence in this case. Moreover, 
it was improperly admitted for the additional reason 
that there was no substantial evidence of excessive speed 
on the part of the bus. The regulatory direction to drive 
‘6. . . at an appropriate reduced speed . . .’? does not 
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mean that one already proceeding at a reasonable rate 
of speed must reduce it further or risk criminal prosecu- 
tion. This is apparent when one considers a situation 
where one motorist approaches an intersection at 20 miles 
per hour and maintains that speed, whereas another 
motorist approaches it at 30 miles per hour and slows 
down to 28 miles an hour. It cannot be said that the latter 
motorist obeyed the law and the former has violated it. 


3. Since the number of passengers was not the proximate cause 
of the accident, the Court erred in refusing to so instruct 
the jury. 


All the substantial evidence in this case indicated that 
the number of passengers on the bus was less than that 
permitted by the Public Utilities Commission. Moreover, 
even were it to be assumed arguendo that that number had 
been exceeded, it is apparent that a person standing to 
the right and behind the bus operator could not possibly 
have been a proximate cause of an accident when another 


vehicle cut in front into the left front corner from an 
adjoining lane. The overwhelming weight of the evidence 
in this case is that this accident occurred because the taxi 
cut suddenly and sharply into the left front corner of the 
bus. There is not a scintilla of evidence to the contrary. 
Under such circumstances it made no difference whether 
the bus had one or 80 passengers. The number of pas- 
sengers on the bus was a circumstance and not a cause. 


4. The Court erred in refusing to instruct the jury that appel- 
lees, Ruth Garman and Theodore Garman, failed to call 
witnesses peculiarly available to them. 

The lower court trial of the instant case included eight 
consolidated passenger plantiff cases. Counsel represent- 
ing the passenger plaintiffs failed to call two of them, or 
to account for his failure to do so other than the bland 
statement to the Court that their evidence would be 
‘‘merely cumulative’? of the evidence of the passenger 
plaintiffs, four of whom he had called. The law is settled 
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in the District of Columbia that where witnesses are 
peculiarly within one’s power to produce and they are not 
called, nor their absence satisfactorily explained, the 
opposing party is entitled to an instruction to the jury that 
they can infer such witnesses would have testified un- 
favorably to the contentions of the party failing to produce 
them. The proper instruction is contained in Revised 
Standardized Jury Instructions for the District of Columbia 
(1959 Ed.), Instruction 11: 


If a party has it peculiarly within his power to produce 
witnesses or other evidence which was relevant to any 
material issue, the failure of such party to produce 
such witnesses or evidence creates a presumption that 
if produced it would be unfavorable to that party, 
a such failure has been explained to your satis- 
action. 


This established principle was recognized in Stone v. 
Stone, 78 U.S. App. D.C. 5, 136 F.2d 761 (1943), where 
the trier of fact in a non-jury was held reversed for 
drawing a presumption about what a doctor, who had not 
been called by the plaintiff’s attorney, would have said, 
the Court saying, at 8, 764: 


* * * appellant does not come under the rule that a 
party who has it peculiarly within his power to produce 
a witness, by failing to do so, creates an inference that 
if the testimony were produced it would be unfavorable. 
Appellant had no peculiar power over a representative 
of the Virginia State Department of Health, and we 
think that no unfavorable implication can be drawn 
from her failure to produce him. 


That plaintiff passengers on the bus would be in a posi- 
tion to know material facts concerning a case in which 
it was alleged that the bus was overcrowded, was going 
at an excessive rate of speed and was otherwise negligent 
in becoming involved in a collision with a taxicab is self- 
evident. 


That a lawyer’s client is pecularily available to him 
cannot be disputed. His opponent cannot ethically, directly 
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or indirectly, communicate upon the subject of controversy 
with a party represented by counsel. Thus, Canon 9 of the 
Canons of Professional and Judicial Ethics promulgated by 
the American Bar Association, provides in pertinent part 
that ‘‘a lawyer should not in any way communicate upon the 
subject of controversy with a party represented by counsel 
* * *? So stringent is this canon that with respect to it 
the American Bar Association Committee on Professional 
Ethics and Grievances ruled in Opinion 95 that the law 
officer of a municipality should not authorize police officers 
to obtain written statements from claimants who have 
put their claims in the hands of a lawyer for attention. 
In Opinion 108 the Committee ruled that it is improper to 
interview an adverse party who is represented by counsel, 
in the absence of such counsel. And, finally, in Opinion 
187, it was ruled that it is improper for a lawyer to inter- 
view an adverse party with respect to the facts of the case, 
without the consent of his counsel, despite the fact that 
such party will be a witness at the trial. 


The mere fact that the depositions of the party plaintiffs 
had been taken in the instant case does not alter the 
situation of a client being peculiarly available to his own 
lawyer. Thus, in McClanahan v. United States, 230 F.2d 
919 (5 Cir. 1956), the court, with respect to the failure to 
produce an attorney who would have been in a position 
to have corroborated the client, said, at 926: 


The availability of a witness is not to be determined 
from his mere physical presence at the trial or his 
accessibility for the service of a subpoena upon him. 
On the contrary, his availability may well depend, 
among other things, upon his relationship to one or 
the other of the parties, and the nature of the testi- 
mony that he might be expected to give in the light of 
his previous statements or declarations about the facts 
of the case. 


The court was of the opinion there that the client’s failure 
to call the lawyer would raise the inference that the 
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testimony the lawyer would have given would have been 
unfavorable. 


The trial court’s seeming impression that because a 
witness could be subpoenaed means that he is available 
to all sides would mean that there could never be a person 
peculiarly available because everyone is subject to a 
subpoena. By way of analogy, it cannot be doubted that 
had two Transit employees been sitting on the bus and 
Transit had failed to call them, the taxi company and 
passenger plaintiffs in this case would have asked for 
and received an instruction that the failure to call or explain 
their absence warranted the jury in drawing the inference 
that had they testified their evidence would have been con- 
trary to the contentions of Transit. The fact that Transit’s 
adversaries, under the Federal Rules of Civil Procedure, 
could have taken such employee’s depositions and have 
insisted on their attendance at trial through the means 
of subpoena would not have altered the situation that the 
court would have deemed them ‘‘peculiarly available’? to 
their employer. A fortiori a lawyer’s own client is 
peculiarly available to him irrespective of the client’s 
deposition having been taken or of his being subject to a 
subpoena. No one knows better than his own lawyer the 
full extent of a client’s knowledge about an incident. An 
example of this is the witness, Marcella Scanland, a 
Municipal Court plaintiff who was a client of counsel for 
appellees, Ruth Garman and Theodore Garman. When 
the Court at the bench rejected Transit’s contention that 
this lady was peculiarly available to plaintiff’s trial 
counsel and should therefore be treated as if she were a 
party in the District Court litigation, she was subpoenaed 
over the noon hour. Only after she appeared in court and, 
with the Court’s and her counsel’s permission, privately 
interviewed by appellant’s counsel, was it learned (at 
least by appellant’s counsel) that she was prepared to 
testify, as she later did, to a res gestae statement that 
while injured passengers were still on the bus awaiting 
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the ambulance, she heard them say that ‘‘a taxi tried to 
cut in front of the bus’’ (J.A. 159). 


Appellants were entitled to an instruction on the per- 
missible inference from the failure of counsel to produce 
the witnesses, Mabelle E. Hardgrove and Joan Scouten, 
who were plaintiffs in actions which were consolidated 
with this action for trial (J.A. 7). This was prejudicial 
error. Their absence from the court room spoke louder 
than words that presumably they would have testified ad- 
versely to the contentions of counsel for the passengers 
to whom they were peculiarly available. 


5. The Court erred in instructing the jury upon degrees 

of care. 

Appellants did not and do not contend that they did not 
owe to their passengers great care. They do contend, 
however, that the charge in this case should not have 
referred to degrees of care. The instruction was contrary 
to the admonition of this Court in the case of Hecht Co. v. 
Jacobsen, 86 U.S. App. D.C. 81, 180 F.2d 13 (1950). This 
Court in that instance stated that there should be an 
avoidance of a reference to ‘‘degrees of care’’ in instruc 
tions to the jury because the possibility of confusion 
attends a charge which refers to degrees of care. To 
charge a jury upon degrees of care is to invite confusion 
and encourage compromise. This Court, in the Hecht Co. 
case, quoted with approval from the case of Denver Con- 
solidated Electric Co. v. Simpson, 21 Colo. 371, 41 Pac. 499 
(1895), the statement that: 


We think the court was unfortunate in attempting to 
draw any distinctions in the degrees of care or 
negligence. It would have been safer and the better 
practice to instruct the jury—which ought hereafter 
to be observed—even in cases like the one before us, 
that the defendant was bound to exercise that reason- 
able care and caution which would be exercised by a 
reasonably prudent and cautious person under the 
same or similar circumstances. 
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That this Court intended that the Hecht case be applied 
is plain from affirmance of the denial to instruct as to a 
“‘higher degree’’ than ‘‘ordinary care in the cireumstances’’ 
in the latest case on the subject, Foy v. Friedman, D.C. 
Cir. No. 15,602 (decided July 14, 1960), wherein the 
Court said: 


Plaintiffs’ request to the effect that a “‘higher degree’’ 
of care was required is not a correct statement of the 
law. See Hecht Co. v. Jacobsen, 86 U.S. App. D.C. 81, 
180 F.2d 13 (1950). The standard of ‘reasonable or 
ordinary care in the circumstances” is a constant 
standard, though it possesses needed flexibility to cover 
differing situations. ‘‘Ordinary care’’ means ‘‘reason- 
able care’? in the particular circumstances. The 
greater the hazard created by the acts or omissions of 
one charged with a duty, the greater is the duty to 
afford protection reasonable in the circumstances. 
* * * s * 

But to characterize this difference as one of standards 
is to fragmentize the law of negligence and confuse the 
jury in its deliberations. The standard is constant: it 
is the circumstances which dictate whether the standard 
has been met. See Hecht Co. v. Jacobsen, supra. 


Orderly administration of justice is impeded by a 
refusal upon the part of a lower court to apply law ex- 
pressed by the appellate tribunal. The references to 
degrees of care left the jury free to find negligence from 
the failure of the bus driver to do the impossible and bring 
his bus to a standstill between the time the cab cut 
suddenly and sharply into the left front corner of the bus 
and the time that the bus crashed into the tree immediately 
in front of that driver. 


No ease since Hecht Co. v. Jacobsen, supra, has over- 
ruled or modified this Court’s admonition, and it was re- 
affirmed as late as July 14, 1960, in Foy, supra. Since this 
Court has announced the rule that in this jurisdiction 
degrees of care should not be referred to in instructions 
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to the jury, the instruction in this case should not have 
been couched in terms of highest degree of care. Only by 
appropriate action in a case such as this where this 
Court’s plain directions have been disregarded can the 
appellate court give effect to its prior rulings. 


Iv. 
The Weight of the Evidence and the Numerous Errors on the 


Trial Entitled Appellants to Have Their Motion for a New 
Trial Granted. 


CONCLUSION 


Since negligence was not proved against appellants, the 
verdict was and is against the weight of the evidence and 
appellants were and are entitled to judgment in their 
favor. Since the jury found that as between transit and 
taxi that taxi had breached its duty to transit and that 
transit had not breached its duty to taxi, taxi is not 
entitled to escape partially the consequences of that breach 
and transit is entitled to indemnity for whatever sums 
it is required to pay its passengers. Since there were five 
prejudicial errors committed on the trial in admissions 
of evidence and the charge to the jury, the minimum relief 
to which appellants are now entitled is a new trial upon 
properly admitted evidence and upon proper instructions. 


Respectfully submitted, 
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